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Court of Appeals of the District of Columbia 


No. 5422. 

I 

W. E. Riker (Station KFQU), Appellant, 

vs. 

i 

| 

The Federal Radio Commission. 


1 In the Court of Appeals of the District of Columbia. 

No. 5422. | 

i 

Federal Radio Commission Docket No. 1JL16. 

i 

W. E. Riker (Station KFQU), Appellant, 

v. 

The Federal Radio Commission, Appellee. 

I 

Notice of Appeal to the Court of Appeals of the, District of 
Columbia and Reasons Therefor. j 

| 

Notice of Appeal. 

Now comes W. E. Riker, appellant in the above-entitled 
proceeding, and says that he is aggrieved by the order of 
the Federal Radio Commission rendered herein denying re¬ 
newal of license to Broadcasting Station KFQjU of Holy 
City, California, under date of May 22, 1931,! and gives 
notice of appeal therefrom to the Court of Appeals of the 
District of Columbia, assigning in support therebf the rea¬ 
sons for appeal hereto attached and made a part hereof. 

W. E. RIKER, 

By HOWARD S. LeROT, 

Attorney for Appellant. 

LeFEVRE & LeROY, 

Of Counsel. 

\ 

i 

i 
i 

i 
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2 Reasons for Appeal. 

I. Preliminary Statement. 

This appeal arises out of the refusal of the Federal Radio 
Commission to renew appellant’s existing’ broadcasting sta¬ 
tion license for operation on the frequency of 1420 kilocycles 
with 100. watts power sharing time with station KGGC. 

The license sought to be renewed originally covered a 
period of three months but by action of the Commission 
taken on April 24, 1931, the period of this license was ex¬ 
tended so as to expire on July 1, 1931, and differed from 
previous licenses in that it incorporated the following con¬ 
dition: 

“This license is issued on a temporary basis subject to 
such action as the Commission may take after hearing on 
the licensee’s pending application for renewal of license. 
Xo authority herein contained shall be construed as a find¬ 
ing by the Fed. Radio Commission that the operation of this 
station is or will be in the public interest beyond the date of 
expiration of this license.” 

The above limitation was incorporated in appellant’s 
license without notice or opportunity to be heard and is in¬ 
valid and contrary to the provisions of Section 11 of the 
Radio Act of 1927 as amended. 

The Commission, pursuant to its decision of May 22, 1931, 
notified the appellant by telegram ordering him to termi¬ 
nate operation of the station. 

If appellant is compelled to remain off the air in accord¬ 
ance with Commission instruction, irreparable damage will 
have been caused before the court has had opportunity to 
consider the merits of this appeal. 

3 II. Facts Concerning Station KFQU. 

Appellant's broadcasting station has been in continuous 
operation under licenses from the Secretary of Commerce 
and the Federal Radio Commission since October 6, 1924. 
This station, located high in the Santa Cruz Mountains, has 
consistently maintained a high standard of public service 
under the same management. It has a more strategic posi¬ 
tion than any other station for safeguarding the lives and 
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. i 

properties of Santa Cruz mountain communities by broad¬ 
casting warnings of forest fires, progress of fires and State 
forestry bulletins. Its programs have the support of a 
larger number of patrons who rely upon the station for 
local broadcasting service. It has the usual musical and 
educational programs and gives full cooperation to all 
State and Federal agencies. In spite of the handicap of 
part time operation it maintains a competent staff of an¬ 
nouncers, operating and clerical help. 

Station KFQU represents an investment in excess of 
$20,000. It has been self supporting and the appellant is 
financially able to insure its continued operation. 


III. Proceedings. 

Under date of February 16, 1931, the appellajnt received 
notice from the Federal Radio Commission that the appli¬ 
cation of Station KFQU for renewal of licensle had been 
designated for hearing on the following groundi: 

That said licensee of broadcasting station KFQU has not 
been operating in public interest, convenience aiid necessity 
in that he has violated the Commissions orders and regula¬ 
tions and the Radio Act and its amendments in I the follow¬ 
ing particulars: 

j 

1. On or about December 1, 1930 the station was 
4 not being operated by or under the conjtrol of the 
licensee as specified in said license issiied to said 
station KFQU. I 

2. On or about December 23, 1930 the station deviated 
1600 cvcles. 

j \ 

3. On or about December 26, 1930 the station deviated 

1600 and 1700 cycles. 

4. On or about Jan. 14, 1931 the station deviated 1700 
cycles. 

5. On or about Jan. 21,1931 the station deviated 1000 and 

800 cycles. j 


Prior to the hearing the appellant filed with the Commis¬ 
sion proofs showing: 

1. That the agreement with the advertising j firm, fully 
disclosed to the Federal authorities at time of execution, 
did not involve any transfer of control of station and was 
voluntarily canceled by both parties as soon as!advised of 
Commission’s position. 
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2. That the objectionable deviations had ceased in Feb¬ 
ruary after the purchase and installation of a new Piezo 
Electric Crystal Type “X” with oil bath heat stabilizer. 


The Commission took no action of its own motion to with¬ 
draw hearing on submission of these proofs and thereby 
relieving appellant of burden and expense of a trip to 
Washington from this remote mountain area of California. 


On March 11, 1931, a hearing on the application for re¬ 
newal of license was held in Washington before Examiner 
Ralph L. Walker, who on March 24, 1931, submitted his 
report (No. 119) to the Commission recommending that the 
application be denied. 

Exceptions to the said Examiner’s report were duly filed 


and were overruled by the Commission in its decision 
5 of May 22, 1931, herein complained of. 


IV. Evidence Introduced Before the Examiner. 

The appellant was not present at hearing and was not 
represented by counsel. Honorable Arthur M. Free, Repre¬ 
sentative in Congress for the appellant’s District, was the 
sole witness appearing at the hearing. 

Evidence introduced on behalf of the Commission con¬ 
sisted solely of certified photostatic copies of affidavits filed 
by inspectors of the Radio Division of the Department of 
Commerce alleging deviations from frequency, also a copy 
of letter received by inspector from station sharing time 
with appellant and trying to crowd appellant off the air. 
All of this evidence offered by counsel for the Commission 
was received at its face value without objection in the ab¬ 
sence of appellant and without counsel to represent him. 

Evidence introduced on behalf of the appellant consisted 
of two exhibits and the oral testimony of Congressman 
Free. 

Applicant Appellant’s Exhibit Xo. 1 was an affidavit 
executed jointly in February, 1931, by W. E. Riker, the 
appellant, and one Harry Cunningham, the other party to 
the agreement of November 1, 1930, by which it was shown 
that the station was at all times operated and controlled by 
the appellant as specified in said license. The affidavit 
stated that the agreement was not in the nature of a lease 
and was never intended as such; that its purpose was 
merely to protect the firm of advertising solicitors 
6 for compensation earned by them in obtaining spon¬ 
sors for commercial time over the station; and that 
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the agreement was canceled as soon as it was known to be 
in conflict with the policy of the Commission, j 

Applicant Appellant’s Exhibit No. 2 consisted of an affi¬ 
davit by F. Rommel, Engineer, showing that the frequency 
was then being maintained by a new Piezo Eleptric Crystal 
Type “N” with oil bath stabilizer. 

Both of these exhibits were submitted to the Commis¬ 
sion in advance of hearing and constituted a sufficient basis 
on which to withdraw the hearing for renewal of license. 

The only oral testimony was that given by Congressman 
Free on behalf of appellant. This testimony ^’as based on 
personal investigation of the station and familiarity with 
the locality, the listeners, and the program seryice. It was 
to the effect that the station was rendering a substantial 
service to the public. This testimony was not .contradicted 
or impugned by cross examination. 


V. Enumerated Errors in Commission’s Pecision. 


1. The action of the majority of a divided Commission, 
in supporting the recommendation of the Examiner and 
putting Appellant out of the broadcasting business by re¬ 
voking his license, is unreasonable and excessive as a puni¬ 
tive procedure, as Appellant’s deviations ffom licensed 
privileges were entirely unintentional and were effectively 


and expeditiously remedied upon discovery, j 
2. The Commission based its decision on ntinor and in¬ 


consequential violations of its regulations wholly inade¬ 
quate to justify refusal to renew a broadcasting station 
license. 

3. The Commission based its decision; on an inter- 
7 pretation of public interest, convenience and neces¬ 
sity which is erroneous in fact and in law. 

* 

4. The Commission’s decision is wholly unjustified by the 
testimony in the record, and contrary to the weight of the 
evidence heard. 

5. The Commission erred in failing to withdraw the hear¬ 
ing on its motion on being furnished withj proofs ade¬ 
quately mitigating the charges made against tljie station. 

6. The Commission erred in sustaining the Report of the 
Examiner and in overruling the appellant’s exceptions duly 
taken to the Examiner’s report. 

7. The decision of the Commission is capricious and dis¬ 
criminatory in that it is inconsistent with and contrary to 
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its own prior decisions with respect to other stations for 
similar alleged violations. 

8. The decision of the Commission is contrary to public 
interest, convenience or necessity in that it deprives a large 
listening public in a remote mountain area of an essential 
local broadcasting service. 

9. The decision is contrary to public interest, convenience 
and necessity in that it deprives the employees of appel¬ 
lant's station of their present means of livelihood. 

10. The action of the Commission is confiscatory and 

* 

constitutes a taking of appellant’s property without due 
process of law’ in i contravention to the provisions of the 
Fifth Amendment to the Constitution of the United States. 

11. The decision of the Commission arbitrarily 
8 and unreasonably deprives appellant of a legitimate 
and long-established business contrary to the provi¬ 
sions of the Fifth Amendment to the Federal Constitution. 

12. The Commission erred in finding that the applicant 
appellant had in the past transferred and assigned substan¬ 
tial rights granted him under his station license. 

13. Commission erred in concluding that applicant ap¬ 
pellant failed to show’ the character of service being ren¬ 
dered by Station KFQU. 

14. The Commission has abused its discretionary au- 
thoritv exercised under the statute in terminating appel¬ 
lant’s license on, or as of. May 22, 1931. 

Revision Requested. 

Wherefore the appellant has appealed to this Court from 
said decision of the Federal Radio Commission, and prays 
that judgment be entered reversing the action of the Com¬ 
mission herein, and declaring that he was on May 22, 1931, 
and now* is, entitled to a renewal of license for Station 
KFQU on the frequency of 1420 kc. with 100 w’atts pow’er. 

W. E. RIKER, 

(Operator of Station KFQU). 

Bv HOWARD S. LeROY, 
CHARLES H. LeFEVRE, 
Attorneys for Appellant. 

LeFEVRE & LeROY, 

Of Counsel. 
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9 District of Columbia, s $: 

i 

Howard S. LeRoy, being first duly sworn, on oath says 
that he is attorney for W. E. Riker, the abov^-named ap¬ 
pellant ; that he has read the foregoing notice of appeal to 
the Court of Appeals of the District of Columbia, and the 
reasons therefor; and that he believes the ipatters and 
things therein stated to be true. 

HOWARD Si. LeROY. 

Subscribed and sworn to before me this 9th dav of June, 
1931. ! ' 

I 

[Seal of C. Ell Wills, Notary Public, District of Co¬ 
lumbia.] 

C. ELL WILLS, 
Notary Pup lie, D. C. 

I 

| 

To the Federal Radio Commission, 

Washington, D. C. 

Please take notice that the foregoing Notice of Appeal 
and reasons for appeal will be filed forthwith in the Court 
of Appeals of the District of Columbia pursuanj; to the pro¬ 
visions of the Radio Act of 1927 as amended. 

HOWARD S. LeROY, 

Attorney for Appellant. 

\ 

Service of the foregoing Notice of Appeal and reasons 
for appeal by receipt of copy thereof is admitted this 7th 
dav of June, 1931. 

D. M. PATRICK, 

Counsel for Federal Radio Conimission . 

| 

10 [Endorsed:] No. 5422. In the Court!of Appeals 
of the District of Columbia. W. E. Riker (Station 

KFQL~), Appellant, v. Federal Radio Commission, Appel¬ 
lee. Notice of Appeal. Reasons for Appeal. Clerk: 
Please file, &c. Howard S. LeRoy, Attorneyj for Appel¬ 
lant. LeFevrc & LeRoy, Attorney- and Counsellor- at 
Law, Hibbs Building, 725 Fifteenth Street, Washington, 
D. C. Court of Appeals, District of Columbia, j Filed Jun. 
10, 1931. Henry W. Hodges, Clerk. 
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11 In the Court of Appeals of the District of Columbia. 

No. 5422. 

W. E. Riker (Station KFQU) 

v. 

Federal Radio Commission. 

Statement in Writing of the Facts and Grounds for the 
Decision of the Federal Radio Commission as Found and 
Given by It, Order of the Federal Radio Commission 
and Record in the Matter of the Application of W. E. 
Riker (Station KFQU) for Renewal of Station License. 

Comes now the Federal Radio Commission pursuant to 
Section 16 of the Radio Act of 1927, as amended by Public 
Law Xo. 494, approved July 1 , 1930, and files this, its state¬ 
ment in writing 1 of the facts and grounds for its decision as 
found and given by it, and its order in the matter of the 
application of W. E. Riker (Station KFQLT) for renewal 
of station license and also the originals and/or certified 
copies of all papers and evidence presented to it on the 
hearing of said application. 

FEDERAL RADIO COMMISSION, 
Bv JAMES W. BALDWIN, 

JAMES W. BALDWIN, 
i Secretary. 

.12 In the Court of Appeals of the District of Columbia. 

No. 5422. 

W. E. Riker (Station KFQU) 

v. 

Federal Radio Commission. 

Index to Record. 

1. Radio broadcasting station license granted and issued 
to W. E. Riker (Station KFQL') October 13, 1930 (October 
31, 1930 to January 31, 1931). 

2. Application of W. E. Riker (Station KFQU) dated 
December 17, 1930, for renewal of station license. 

3. Commission’s General Order No. 103 extending the 
effective date of license. 


THE FEDERAL RADIO COMMISSION 


9 



4. Commission’s special minute No. 353 extending effec¬ 
tive date of license. 

5. Temporary radio broadcasting station license granted 
and issued to W. E. Riker (Station KFQU) April 24, 1931. 

6. Notice to \V. E. Riker (Station KFQU) jof designa¬ 
tion for hearing of application for renewal of station 
license. 

7. Transcript of hearing before the Federal padio Com¬ 
mission March 11, 1931. 

A. Applicant’s exhibits. 

1. Affidavit of W. E. Riker and Harry Cunningham. 

2. Affidavit of F. Rommel. 


B. Commission’s exhibits. 

a. Photostatic copies of contract and letters, j 

b. Letter from W. E. Riker January 19, 1931!. 

c. Letter to Rovert J. Craig 12/1/30. j 

d. Report of Frank L. Kellogg. 

e. Photostatic copies of report of Kellogg. 

f. Affidavit of Kellogg 1/14/31. | 

g. Affidavit of Kellogg 12/26/30. 

h. Affidavit of G. H. Earnhart 2/10/3L 
13 8. Commission’s General Order No. 93. 

9. Commission’s General Order No. 95. 

10. Commission’s General Order No. 7. 

11. Examiner’s report No. 119. 

12. Exceptions to examiner’s report No. 119. j 

13. Commission’s statement of facts, grounds for deci¬ 
sion, and order. 

14. Certificate of James W. Baldwin, Secretary of the 


Federal Radio Commission. 


14 Form No. 20-A-l. 

File No.: 5-R-B-l. Official No.: 1. Call Letters: KFQU. 
United States of America: 


Federal Radio Commission. 

| 

Radio Broadcasting Station License .| 

Subject to the provisions of the Radio Act pf 1927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and fur¬ 
ther subject to conditions set forth in this license, the Li¬ 
censee, W. E. Riker, is hereby authorized to use and operate 
the radio transmitting apparatus hereinafter described for 
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the purpose of broadcasting for the term beginning 3 a. m., 
Eastern Standard Time, October 31, 1930, and ending 3 
a. m., Eastern Standard Time, January 31, 1931. 

The licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 1420 kc. 

2. With power of 100 watts, with an additional-watts 

(a) from local sunrise to local sunset only; (/>) from experi¬ 
mentation to determine whether interference results; (c) 

-. Height of Antenna (from ground or counterpoise to 

highest point of Antenna) -meters. Antenna current, 

-amperes. 

3. During the following period or periods of time: Shares 
time with Station KGGC as follows: KFQU one-half time; 
KGGC one-half time. 

4. Under the call letters assigned by the Secretary of 
Commerce, i. e., KFQU. 

5. With the main studio of the station located at: Holy 
Citv California. 

» 7 • 

The apparatus hereinabove authorized to be used and op¬ 
erated is located at: Holy City, California, Lat. 3‘7° 09' 36" 
North, Long. 121° 58' 49" West, and is described as follows: 
Composite — Broadcasting Transmitter — Direct Crystal 
Control. Last radio stage: two 250 watt vacuum tubes 
(W. E. 212-D). ; Low level modulation. Maximum rated 
carrier power output 100 watts. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus can not be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus located at- 

and described as follows:-. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as tliev 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, con¬ 
venience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to op¬ 
erate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in 
any other manner than authorized herein. Neither the li- 
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cense nor the right granted hereunder shall be Assigned or 
otherwise transferred in violation of the Radio ^ct of 1927 
as amended. This license is subject to the right of use or 
control by the Government of the United States conferred 
by Section 6 of the Radio Act of 1927. 

Dated this 13th day of October, 1930. 

Bv direction of the Federal Radio Commission. 

‘[seal.] JAMES W. BALDWIN, 

Secretary . 

G. M. 


fbb. 


15 Dept, of Commerce, Radio Division, Dep. 18, 1930, 

San Francisco, Cal. 

Federal Radio Commission, Dec. 26, 1930. 

I 

Form No. 37-B. 

■ 

Department of Commerce, Radio Division. Received Dec. 

26, 1930. 

I 

File No.: WH. Official No.: 1. Call Letters: KFQU. 

Class of Service:-. 

Ack. Dec. 27, 1930. Memo. 

i 

United States of America: 

i 

Federal Radio Commission. 

i 

Application for Renewal of Radio Broadcasting Station 

License. 

(Submit in duplicate to District Supervisor of Radio in 
charge of District in which station is located. Swear to 
one copy.) 

To the Federal Radio Commission: 

1. Name of applicant *: W. E. Riker. j 

_ i 

! 

♦If a corporation, state corporate name: if a partnership. Htate names of 
all partners and the name under which the partnership does business; if an 
unincorporated association, state the name of an executive ol^icer, the office 
held by him. and the name of the association. The same name or names 
should be signed in the place provided at the end of application, except that 
in the case of a partnership the application may be signed ib the name of 
the partnership by one of the partners. This application must be executed 
and signed in the name which appears on the license for which renewal is 
requested, unless there has been an assignment of the license with the 
written consent of the Commission. 
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2. Post-office address: State, California; City, Holy City; 
Street and number, None. 

3. Citizenship: American Born. 

4. State whether applicant is a corporation, partnership, 

or association. -. 

5. If applicant is a corporation, state (a) Under laws of 
what State it is organized. ( b ) May more than one-fifth 
of capital stock be voted by aliens or their representatives, 
or by a foreign government or representative thereof? 

-. ( c) Is any director or officer an alien? If so, state 

his name and position. -. ( d) If applicant is a sub¬ 

sidiary, state name and address of parent company and 
under laws of what State or country parent company is or¬ 
ganized. -. ( e ) Whether stock is to be sold for the 

purpose of raising money to operate station. -. 

16 6. State fully the facts showing applicant’s finan¬ 

cial responsibility with respect to operation of this 
station. Owner of the Station and Owner and General Man¬ 
ager of Holv Citv. 

7. Is applicant a representative of an alien or foreign 
Government? No. 

8. Has the applicant, since February 23,1927, been finally 
adjudged guilty bv any Federal court of unlawfully mo- 
nopolizing, or attempting unlawfully to monopolize, radio 
communication through control of manufacture or sale of 
radio apparatus, exclusive traffic arrangements, or any 
other means, or of unfair methods of competition ? No. 

9. State applicant’s relation to station (whether appli¬ 
cant is owner or lessee, and if not, nature of applicant’s 
interest in use and control of station). Owner. 

10. If applicant is not owner of station, who is? -. 

11. File number and date of license sought to be re¬ 
newed: 5-R-B-l, Oct. 31, 1930, to 1/31/31. 

12. The existing license authorizes the use of (a) Fre¬ 
quency, 1,420 kilocycles; (b) Power output for daytime op¬ 
eration, 100 watts: Nighttime, 100 watts, (c) Hours of op¬ 
eration, Share 50-50 KGGC; (d) Call letters, KFQU. 

13. Under existing license, state (a) Average per cent of 

time weekly, devoted to following services: (1) Entertain¬ 
ment, 60; (2) Religious, 5; (3) Commercial, 25; (4) Educa¬ 
tional, 10; (5) Agricultural, Part of news service; (6) Fra¬ 
ternal, -; (7) -; (b) Average number of hours per 

month station has operated during present license period. 
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225. ( c) Does applicant sell time? Yes. (d) If applicant 

does not sell time, how is station supported?! -; ( e) 

Number of weekly hours of sponsored programs is 9 y>; of 
direct advertising programs is 3. (/) Are iherchandise 

prices quoted in interest of applicant? No; or 
17 others? When news, (g) Average number of hours 
sold weekly before 6" p. m., 9Vo; after 6 jj>. m. 3; ( h) 
Average number of hours used weekly in interest of ap¬ 
plicant, 6; (i) Average amount of money spent; weekly for 
talent, None (Co-operative), (j) Total monthly net in¬ 
come, $150.00. 

14. Description of transmitting apparatus (if more than 

one transmitter is to be used, the following information 
should be submitted separately for each such transmitter): 
(a) Make, Composit-; ( b ) Type, Crystal Controlled; (c) 
Manufacturer’s serial number, 2#; ( d) Oscillator: Type 
of circuit, Crystal Controlled; Number of tubes, 1; Plate 
current (per tube), 15 M. A.; Plate voltage, 350; (e) Num¬ 
ber of intermediate power amplifier stages (if 4ny), 3; (/) 
Power amplifier, if used (last stage): Number of tubes, 2; 
Normal operating: Plate current (per tube),I 75 M. A.; 
Plate voltage, 2,000; Manufacturer’s rating of tubes: Plate 
current, 125 M. A.; Plate voltage, 1,500; Power joutput, 250 
watts; ( g ) Modulator: Number of tubes,-; Plate cur¬ 

rent (per tube), 125 M. A.; Plate voltage, 1,^00; Which 
radio stage is modulated? 2d; (h) Maximum j power out¬ 
put, 125 watts; Minimum power output for Satisfactory 
operation, 100 watts; Normal radiated power, —j- meter am¬ 
peres; Height of antenna (from its ground or counter¬ 
poise to highest point of antenna), 30.01 meters; Antenna 
current (at base), 2.2 amperes; ( i ) Plate po^jver supply 
source for last stage, D. C. Generator; Eatings (voltage and 
current), 2,000 V., 2 Amps.; What is maximumIpercentage 
of modulation? 90% computed; Modulation measuring 
device is, None. 

15. (a) Type of antenna: 4 Wire T. ( b ) Height of ver¬ 
tical lead: 99 feet, (c) Length of flat top (if apy): 38T38 
feet, (d) Counterpoise, type, and dimensions: 5 wire Insu¬ 
lated type 125 ft. long, 13 ft. wide. ( e ) Distance between 
towers or antenna supports: 200 feet. (/) Resistance of 
antenna system: 20 ohms. ( g) Date apparatus was in¬ 
stalled: July 1930. 
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18 16. (a) The applicant represents that the at¬ 
tached is an accurate schematic diagram of the fun¬ 
damental radio and audio circuit of the transmitter, includ¬ 
ing antenna and ground or counterpoise connections, an¬ 
tenna feed system, and that it indicates type and power of 
tubes with manufacturer’s name. (This should be a blue 
print or ink drawing, approximately the size of this appli¬ 
cation, or a complete schematic diagram of any size appli¬ 
cant has on file may be submitted.) (b) Speech input 
equipment: Make, Composit-; Type, Impedence Coupled; 
Audio monitoring device, 227 Rectifier Inc. Coupled Linear 
tank. 

17. (a) Within how many cycles of assigned frequency 

will frequency of transmitter be maintained continuously? 
200. ( b ) State what apparatus is included as an integral 

part of the transmitter that will automatically hold fre¬ 
quency within the limits specified in answer to 17 (a) (such 
as quartz crystal). Piezo Electric Aminco Metastatic 
Thermo Regulator. If crystal is used, state whether or not 
crystal has automatic temperature control. Yes. If not, 
whv not ? -. 

m/ 

18. (a) What type of frequency measurement or calibra¬ 
tion apparatus will be used to tune the transmitter or check 
its tuning? Standard Frequency Assembly, (b) Within 
how many cycles will this apparatus measure the fre¬ 
quency? 200. (c) What methods will be used to check the 
calibration of this precision instrument? Radio Super¬ 
visor. (r/) How often is this instrument checked? As 
often as necessary. 

19. Location of transmitter: State, California: Countv, 
Santa Clara; City or town, Holy City; Street and number, 
Xone; Latitude: Degrees, 37; minutes, 9; seconds, 36; 
Longitude: Degrees, 121: minutes, 58; seconds, 49. 

20. Description of auxiliary transmitting apparatus, if 

any: (1) Make, Xone; (2) Type,-; (3) Manufacturer’s 

serial number,-. 

21. Location of auxiliarv transmitter: State, -; 

County, ——; City or town, -; Street and num- 

19 ber, -; Latitude: Degrees, -; minutes, -; 

seconds, -; Longitude: Degrees, -; minutes, 

-; seconds,-. 

22. Location of main studio: State, California; Countv, 
Santa Clara; City or town, Holy City; Street and number, 
None; Other studios, None. 
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23. Has any change in location of either transmitter or 

main studio been made during present license period? No. 
If so, what change? -. 

24. Number of persons residing within varioiis distances 

of transmitter: (u) For stations of all powers, give number 
of persons residing within 1 mile: Approx. 130; 2 miles, 
225; 3 miles, 300; ( b ) For all stations of power above 1 
KW, give in addition to above the number of persons resid¬ 
ing within 5 miles. -; 8 miles,-. 

25. (a) The following radio transmitting stations (by 
call letters) are located within 1 mile of location of trans¬ 
mitter: None; 2 miles, None; 3 miles, None; 8 miles, None. 
(b) The following radio nonbroadcasting (commercial or 
Government) receiving stations are located within 1 mile 
of the location of transmitter: None; 2 mile&, None; 3 
miles, None; 8 miles, None. 

26. (a) Name and give location of any airports or flying 
fields within 10 miles of transmitter. None. (b) Give dis¬ 
tance from transmitter to each of such jiirports or 

20 flying fields. -. (c) Name and givfe distance 

from transmitter to anv established airways within 

♦ i * 

10 miles of location of transmitter. None. (J)jGive max¬ 
imum height (in feet) of towers or antenna above ground 
level. 130 ft. ( e ) Are towers painted and marked with 
signal lights to conform with Department of Commerce, 
Bureau of Aeronautics, specifications? No tower on mt. 
side below summit. 

27. Specify actual periods station has beeili operated 
since effective date of existing license. 


Total 

A. M. P. M. ! daily hoi 

Sunday. . 10:30 to 12:30 9:30-10:30 3 

Mondav. 11-5 11-1 8 

Tuesday . .. 11-5 10-1 9 

Wednesday . 11-5 12-2 j 8 

Thursday . 11-5 12-2 8 

Friday ‘. 11-5 10-1 j 9 

Saturday . 11-5 11-1 j 8 


Total weeklv hours.!.. 53 

* 

I 

28. Does station divide time? Yes. If so, with what 
station? KGGC. 
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29. State average number of hours per month station 
will be operated during each month in the summer. Ap- 
pros. 225; Each month in the winter, Approx. 225. 

30. Does station obtain programs from what is known 

as a “chain?” No. (a) Name of chain: -. (b) What 

is total hours per week of chain programs (i. e., programs, 
both paid or sustaining, which are duplicated by any other 
station)? -. 

31. (a) Attach printed program for week last preceding 
date of this application. ( b ) Are phonographic or me¬ 
chanical reproductions used? Yes. If so, how are they 
announced? This is a Phonograph Record. 

32. Give names and classes of licensed operators in 
charge of station. Fred W. Rommel, B. C. Limited, Paul 
Oard, 1st class commercial; (a) Number of other em¬ 
ployees. 4. (b) Total weekly pay roll. $200. 

Program KFQU December 11 to 18, Inclusive. 

A. M. 

11.00-12.00 M.—Recorded program. 

12.00-1.00 P. M.—Educational talk and records. 

I. 00-5.00—Records. 

12.00 M.-1.00 A.—Records. 

December 12, Friday—As above to 5.00 p. m. 

10.00 p. m. to 11.00—Educational talk and records. 

December 13, Saturday—As above to 5.00 p. m. 

II. 00 p. m. to 12.00—Records. 

December 14, Sunday—10.30 A. to 12.30 M.—Religious 
an- musical. 

9.30 p. m. to 10.30—Religious an- musical. 

December 15, Monday—As of December 11 to 5 p. m. 

11.00 p. m. to 12.00—Records. 

December 16, Tuesday—As of December 12. 

December 17, Wednesday—As of December 11. 

21 33. Do you maintain continuous watch on ship¬ 

calling channel during operative hours? No. In¬ 
land. 

34. (a) Is applicant directly or indirectly interested in 
ownership or control of any other radio stations? No. ( b ) 
If so, state number, call letters, and location of such sta¬ 
tions. -. 
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35. State definite facts why the continued operation of the 
station will be in the public convenience, interest, or neces¬ 
sity. Usual. 

36. Applicant’s most recent application for license is to 

be considered as part of this application and the truth of 
the statements therein contained is hereby reaffirmed, ex- 
cept in so far as the contrary expressly appears! herein, and 
in the following particulars. -. 

37. Applicant waives any claim to the use <^f any par¬ 
ticular frequency or of the ether as against thej regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and! requests a 
renewal of applicant’s existing license in accordance with 
this application. 

Dated this 17 day of December, 1930. 

W. E. HIKER, 

Applicant. 

22 State of California, 

County of Santa Clara, ss: 

; 

W. E. Hiker, being first duly sworn, upon hjis oath de¬ 
poses and says that he is the (If applicant is not an indi¬ 
vidual, state relation of affiant to applicant) above-named 
applicant and that the statements in the foregoing applica¬ 
tion are true of his own knowledge, except as to! such state¬ 
ments as are therein stated to be on information and belief, 
and as to such statements affiant believes them to be true. 

W. E.I HIKER. 

Subscribed and sworn to before me this 18th Idav of De- 

i 

cember, 1930. 

[seal.] A. el. LANDSTROM, 

Notary Public. 

i 

! 

Radio Supervisor’s Report. 

i 

Application received at San Francisco Dec% 18, 1930. 
Forwarded Division Dec. 20, 1930. 

Remarks (state any pertinent facts): Applicant requests 
renewal of radio station license #1 dated Oc|;. 13, 1930 
covering broadcast station KFQU at Holy City, Calif. 

KENNETH G. CLARK. 
KENNETH G. CLARK, 

Acting Supervisor of Radio. 


KGC:R. 

2—5422a 
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23 Federal Radio Commission, Washington, D. C. 

General Order No. 103. 

At a session of the Federal Radio Commission held at 
its offices in Washington, D. C., on the 20th day of Janu¬ 
ary, 1931. 

It is ordered: 

The licenses of all broadcasting stations with the follow¬ 
ing exceptions are hereby extended subject to the terms 
and conditions provided in said licenses for the period be¬ 
ginning 3 A. M., Eastern Standard Time, January 31, 1931, 
and ending 3 A. M., Eastern Standard Time, April 30, 
1931: 

(A) WLBX, KFQU, WJBW, KTSA, WHK, WCGU, 

KFQW, KGEF and KZM, which have been heretofore 

designated for hearing. The licenses for these stations 

are herebv extended until decision of the Commission as a 
•» 

result of the said hearings but in no event later than 3 A. M. 
Eastern Standard Time March 31, 1931. 

24 Minutes of the Federal Radio Commission. 

Special Minute #353, March 26, 1931, 10:30 A. M. 

4311. 

Present: Commissioners Sykes, Acting Chairman; Star- 
buck, Lafount and Robinson. 

The Commission ordered: 

That the licenses of all broadcasting stations with the 
following exceptions are hereby extended subject to the 
terms and conditions provided in said licenses for the 
period beginning 3 A. M. Eastern Standard Time, January 
31,1931, and ending 3 A. M., Eastern Standard Time, April 
30, 1931: 

(d) That WAIU, WEVD, WLBX, WNJ, WREC- 
WOAN, KFQU, KFQW, KFUL, KGBZ, KGEF, KMPC, 
KTXT, and KZM, which have been heard and are pending 
the decision of the Commission be and the licenses for 
these stations are hereby extended until decision of the 
Commission, as a result of said hearings, and in no event 
later than 3 A. M., Eastern Standard Time, April 30, 1931. 
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-5 Form No. 20-A-L, 

. i 

United States of America: 

! 

Federal Radio Commission. 

File No. 5-R-B-l. Official No. 1. Call Letters KFQU. 


Radio Broadcasting Station License. 


Subject to the provisions of the Radio Act of 1927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made bv this Commission, and 
further subject to conditions set forth in this license, the 
licensee, W. E. Riker, is hereby authorized to use and 
operate the radio transmitting apparatus hereinafter de¬ 
scribed for the purpose of broadcasting for tljie term be¬ 
ginning 3 a. m., Eastern Standard Time, April 30, 1931, 
and ending 3 a. m., Eastern Standard Time, July 1, 1931. 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1420 kc. 

2. With power not in excess of 100 watts, with an ad¬ 
ditional -watts (a) from local sunrise to lbcal sunset 

only; (b) for experimentation to determine whether inter¬ 
ference results; (c)-. Height of Antenna (ftom ground 

or counterpoise to highest point of Antenna): —[— meters. 
Antenna current-amperes. 

3. During the following period or periods of time: 

Shares time with Station KGGC as follows: IvFQU one- 
half time; KGGC one-half time. j 

4. Under the call letters assigned by the Secretary of 
Commerce, i. e., KFQU. 

5. With the main studio of the station located at Holy 
City, California. 

The apparatus hereinabove authorized to be used and 
operated is located at Holy City, California, Ljat. 37° 09' 
36" North, Long. 121° 58' 49" West, and is described as 
follows: Composite—Broadcasting Transmitter—Direct 
Crystal Control. Last radio stage: two 250 watt vacuum 
tubes (W. E. 212-D). Low level modulation, j Maximum 
rated carrier power output 100 watts. 


i 


| 

i 

i 
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For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus can not be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 
the auxiliary radio transmitting apparatus located at: 


This license is issued on a temporary basis subject to 
such action as the Commission may take after hearing on 
the licensee’s pending application for renewal of license. 
No authority herein contained shall be construed as a find- 
ing by the Federal Radio Commission that the operation 
of this station is or will be in the public interest beyond 
the date of expiration of this license. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public inter¬ 
est, convenience, or necessity to the full extent of the privi¬ 
leges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in anv other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as- 
signed or otherwise transferred in violation of the Radio 
Act of 1927 as amended. This license is subject to the right 
of use or control by the Government of the United States 
conferred by Section 6 of the Radio Act of 1927. 

Dated this 24th day of April, 1931. 

Bv direction of the Federal Radio Commission. 

! JAMES W. BALDWIN, 

[seal.] Secretary. 

fbb. 
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26 Notice. 

Federal Radio Commission, Washington, 1). C. 

I 

File No. 5-R-B-l. j 

In re Application of W. E. Riker. Dated December 17, 

1931. For Renewal of License. Location: Holy City, Cal. 

Operating Assignment Specified: Frequency, 1420 kc.; 

Power, 100 watts; Hours of Operation, Share!with KGGC. 

To W. E. Riker, Holv City, Cal.: 

| 

You are hereby notified that the Commission has ex¬ 
amined the above described application and noj being satis¬ 
fied that the public interest, convenience or necessity would 
be served by the granting thereof has designated the mat¬ 
ter for hearing: 

That the said licensee of broadcasting station KFQU has 
not been operating in the public interest, convenience and 
necessity in that he has violated the Commission orders and 
regulations and the Radio Act and its amendments in the 
following particulars to wit: 

1. On or about December 1, 1930 the said station was not 
being operated by or under the control of the licensee as 
specified in the said license issued to said station KFQU. 

2. On or about December 23,1930 deviated from assigned 
frequency 1600 cvcles. 

3. On or about December 26,1930 deviated from assigned 
frequency 1600 and 1700 cycles. 

4. On or about January 14, 1931 deviated from assigned 
frequency 1700 cycles. 

5. On or about January 21, 1931 deviated from assigned 

frequency 1000 and 800 cycles. j 

The attention of the applicant is directed to jthe fact that 
while his application constitutes a part of the| record, it is 
not a part of the testimony and he should be prepared, at 
the hearing, to introduce testimony to prove the allegations 
contained in his application. 

The specific grounds mentioned are not to be considered 
as exclusive of other grounds for the action hnd eventual 
decision of the Commission. 


i 

i 

| 

j 

! 

i 
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27 The Commission has fixed a time and place for a 
hearing on said application on March 11, 1931, at the 

hour of 10 A. M.,,at the offices of the Commission, Washing¬ 
ton, D. C., subject to the rules and regulations set forth in 
General Order No. 93. 

Your special attention is invited to Subtitle B, Section 
7, Paragraph (2) of this order, which reads as follows: 

“In order to avail himself of the opportunity to be heard, 
the applicant shall, within 20 days of the mailing of the no¬ 
tice by the Secretary, file with the Commission a written 
appearance consisting of a statement of his desire to be 
heard, together with a statement in writing of the facts 
which he expects to prove at such hearing and an affidavit 
showing that a copy of such written statement has been 
served upon or mailed to all other parties notified of the 
hearing.” 

Notices of the hearing in this matter are being mailed to 
the following parties under date of February 16, 1931: 
(No other parties notified.) 

If for any reason the applicant does not desire a hear¬ 
ing, he should notify the Secretary immediately so that no¬ 
tices sent to other parties may be cancelled. 

FEDERAL RADIO COMMISSION. 
JAMES W. BALDWIN, 

JAMES W. BALDWIN, 

Secretary. 

MBA/JRB. 

Signed for above. Mailed by Mail and Files Feb. 16,1931. 

28 Copy for Chief Examiner. 

Wednesday, March 11,1931. 

Hearing Before the Federal Radio Commission, Washing¬ 
ton, D. C. 

Docket No. 1116. 

In re W. E. Riker. Call Letters: KFQLL 

Hart, Dice & Carlson, Shorthand Reporters, 416 Fifth 
St. N. W., Suite 301-307 Columbian Bldg., Washington, D. C. 



i 

i 
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Geo. L. Hart, Edwin Dice, Fred A. Carlson. Telephones: 
National 0343, National 0344. 

| 

29 Contents . 


Wednesday, March 11, 1931. 

; 

! 

Name of witness. ^Direct. Cross. 

i 

Arthur M. Free .| 9 12 

Exhibits. j 

No. j Page. 

A Commission’s Photostatic copies of contract and 

letters.j. 5 

B Commission’s Letter from W. E. Biker, January 

19, 1931 .;. 

C Commission’s Letter to Robert J. Craig, 12/1/30 

D “ Report of Frank L. Kellogg .j. 

E “ Photostatic copies of report of Kel¬ 


logg .|. 6 

F “ Affidavit of Kellogg, 1/14/31. 7 

G “ “ “ “ 12/26/30. 7 

H “ Affidavit of G. W. Earnhart, 

2/10/31 .|. 7 

1 Applicant ’s Affidavit of W. E. Riker and Harry 

Cunningham, 2/21/31 .|. 8 

2 Applicant’s Affidavit of F. Rommel, 3/2/31 j. 8 


30 Federal Radio Commission, Washington, D. C. 

Docket No. 1116. 

In re Application of W. E. Riker, Holy Cityj, California. 
Call Letters: KFQU. Application for Renewal of Li¬ 
cense; Frequency Requested: 1420 Kilocycles; 100 
Watts; Shares with KGGC. j 

Hearing Room, Federal Radio Commission, National Press 

Building, Washington, D. C. 

Wednesday, March 11, 1931. 

The above-entitled matter came on for hearing before 

the Federal Radio Commission at 10 o’clock a h m. 

! 


I 


Oi 05 Ol 
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Present: 

For the Commission: Ralph L. Walker, Examiner. 
Assistant Counsel: H. Newman. 

On behalf of Station KFQU: No appearance at opening 
of hearing. Representative Arthur M. Free subsequently 
appeared for the station. 

31 Proceedings. 


Examiner Walker: Docket 1116, Station KFQU, \\. E. 
Riker, Holy City, California, application for renewal of 
license. Is the applicant represented? 

(No response.) 

Mr. Newman: My information, Mr. Examiner, is that 
Mr. Riker is not coming to this hearing, but he was to be 
represented by a Congressman. In view of the fact that 
there mav have been some misunderstanding as to the time 
of the hearing, it might be wise, with your permission, to 
delav beginning this hearing until after lunch todav, and 
that will give me ap opportunity to see if the Congressman 
or any one has been misinformed regarding the hearing. 

Examiner Walker: I will call the case again at 2 o’clock. 

(Whereupon a rpc*ess was taken until 2 o'clock p. m.) 



After Recess. 


The hearing was resumed at 2 o'clock p. m., at which 
time Representative Arthur M. Free of the Eighth Dis¬ 
trict of California was present to represent the applicant. 

Examiner Walker: Mr. Newman, are you ready to pro¬ 
ceed ? 

Mr. Newman: Yes, Mr. Examiner. 

Examiner Walker: And are you ready to proceed now, 
Mr. Free? 

Representative Free: Yes, I am ready to proceed. 

Examiner Walker: You may present what you have, Mr. 
Newman. 


Evidence on Behalf of the Commission. 

Mr. Newman: On behalf of the Commission I will sav 

• v 

that I have a group of exhibits, consisting in the main of 



! 
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certified copies of supervisors’ reports. A Resume will 
show, as to the first exhibit, that on or about December 1, 
1930, Station KFQU was not being operated by or under 
the control of the licensee as specified in the lidense issued 
to the said station. This exhibit is in the shape of con¬ 
tracts entered into between Mr. Hiker and an jadvertising 
bureau in the city where the station is located.| Copies of 
these contracts were forwarded to the supervisor of radio 
in that district, and bv him forwarded to the Federal Radio 
Commission accompanied by a letter signed byj Mr. Riker. 
I have two copies of this contract and of the letter accom¬ 
panying the contract at the time it was forwarded to the 
supervisor, under the certification of the Secretary of the 
Federal Radio Commission. I will offer it now to 
33 Mr. Free to see if he has any objection tjo interpose 
to its admission in evidence. 

Representative Free: I see no objection to fhat. 

Examiner Walker: It will be admitted in evidence. 

j 

(Two photostatic copies of contract dated November 1, 
1930, and of letter dated November 24, 1930, t|ie contract 
being by and between Paul Oard and Harry Cunningham 
doing business under the firm name and style pf Affiliated 
Broadcast Company, and William E. Riker, and the letter 
being from W. E. Riker to the United States! Radio Su¬ 
pervisor at San Francisco, California, were Offered and 
received in evidence, and identified by beilig marked 
“Docket No. 1116 Commission’s Exhibit A” and will be 
found with the transcript in the possession or the Com¬ 
mission.) 

Mr. Newman: As the next exhibit, it is in regard to an 
alleged deviation from the assigned frequency, of 1600 
cycles on or about December 23, 1930. That exihibit is the 
supervisor’s report in duplicate certified to by! Mr. W. D. 
Terrell, Director of Radio, Department of Commerce. 

Examiner Walker: It will be admitted in evidence. 

(Two copies of letter from W. E. Riker to Supervisor 
of Radio at San Francisco under date of Januafv 19, 1931, 
and of letter from Bernard H. Linden, Supervisor of Radio 
at San Francisco, to Radio Division, Department of Com¬ 
merce, under date of January 23, 1931, were offered and 
received in evidence, and were identified by being marked 

i 

i 

i 

i 

i 
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‘‘Docket Xo. 1116 Commission’s Exhibit B”, and will be 
found with the transcript in the possession of the Com¬ 
mission.) 

Mr. Newman: The next exhibit is another frequency de¬ 
viation of 1600 and 1700 cycles on December 26, 1930, by 
Station KFQU. 

34 Examiner Walker: It will be admitted in evidence. 


(Two copies of a letter dated December 1, 1930, by the 
Golden Gate Broadcasting Company to Robert J. Craig, 
Manager of Radio Station KGGC, to Supervisor of Radio 
at San Francisco, and letter of December 1, 1930, from 
Bernard H. Linden, Supervisor of Radio at San Francisco 
to the Radio Division of the Department of Commerce at 
Washington, were offered and received in evidence, and 
identified by being marked “Docket Xo. 1116, Commis¬ 
sion's Exhibit C”, and will be found with transcript in pos¬ 
session of the Commission.) 


Mr. Newman: The next exhibit is by Frank L. Kellogg, 
Assistant Radio Inspector, in regard to Station KFQU 
being off frequency 1000 cycles and also 800 cycles on 
Januarv 21, 1931. 

Examiner Walker: It may be admitted in evidence. 


(A report by Frank L. Kellogg, Assistant Radio Inspec¬ 
tor, was offered and received in evidence, and identified by 
being marked “Docket Xo. 1116 Commission's Exhibit 
D”, and the two copies will be found with the transcript in 
the possession of the Commission.) 


Mr. Newman: The next exhibit is another deviation of 
1600 cycles on December 23, 1930. 

Examiner Walker: That may be admitted in evidence. 


(Two photostatic copies of report of Frank L. Kellogg, 
Assistant Radio Inspector, were offered and received in 
evidence and identified by being marked “Docket Xo. 1116 
Commission’s Exhibit E”, and will be found with the tran¬ 
script in the possession of the Commission.) 

Mr. Newman: The next is an affidavit of Assistant Radio 
Inspector Kellogg of January 14, 1931, showing a 
35 deviation of 1700 cycles. 

Examiner Walker: It mav be admitted in the 


record. 
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(Two photostatic copies of report of Frank L. Kellogg, 
Assistant Radio Inspector, were offered and [received in 
evidence, and identified by being marked “ Docket No. 1116 
Commission’s Exhibit F”, and will be found with the tran¬ 
script in the possession of the Commission.) 

Mr. Newman: The next is an affidavit bv Frank L. Kel- 

%/ 

logg, Assistant Radio Inspector, of deviation from fre¬ 
quency on December 26, 1930, of 1600 and 1700 [cycles. 

Examiner Walker: Thev mav be admitted. 

* • 

(Two photostatic copies of an affidavit by Fijank L. Kel¬ 
logg, Assistant Radio Inspector, were offered and received 
in evidence, and identified by being marked ‘'Docket No. 
1116 Commission’s Exhibit G”, and will be found with the 
transcript in the possession of the Commission.) 


Mr. Newman: The next is an affidavit by G. W. Earn- 
hart. Assistant Radio Inspector at Denver^ Colorado, 
showing deviation from frequency at three different times 
on February 10, 1931, of 700 cycles on each occasion. 

Phxaminer Walker: Thev mav be admitted. 

J \ 

(The two copies of affidavit of G. W. Earnljart, Assist¬ 
ant Radio Inspector at Denver, Colorado, were offered 
and received in evidence, and were identified by being 
marked ‘‘Docket No. 1116 Commission’s Exhibit H”, and 
will be found with the transcript in the possession of the 
Commission.) 


Mr. Newman: That is all that I have to offer. 

Examiner Walker: Is that the Commission’s jcase? 

Mr. Newman: Yes, Mr. Examiner. I will salr that I had 
anticipated the privilege of cross-examination. 

36 Examiner Walker: You may proceed, Representa¬ 
tive Free. 


Evidence Offered in Behalf of Applicant. 

Representative Free: I do not know that it is necessary, 
for I suppose that affidavits already filed by!the station 
with the Commission are a part of the case. 

Mr. Newman: A filing with the Federal Radio Commis- 
sion prior to the hearing, unless we have directions that 
they are to be used at the hearing, does not constitute pres¬ 
entation for the record on behalf of the applicant. 


i 

I 

i 

i 
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Representative Free: I will offer an affidavit dated Feb¬ 
ruary 21, 1931, by W. E. Riker and the Affiliated Broadcast 
Company executed by Harry Cunningham. 

Examiner Walker: The two copies may be received in 
evidence. 


(Two copies of affidavit by W. E. Riker and Harry Cun¬ 
ningham, representing the Affiliated Broadcast Company, 
under date of February 21, 1931, were offered and received 
in evidence, andiwere identified by being marked “Docket 
Xo. 1116 KFQU Exhibit Xo. 1 ”, and will be found with the 
transcript in the possession of the Commission.) 


Representative Free: I also offer two copies of affidavit 
under date of March 2, 1931, made by F. Rommel, engineer 
of KFQU, in regard to the frequency. 

Examiner Walker: Thev mav be received in evidence. 


(Two copies of an affidavit by F. Rommel, under date of 
March 2, 1931, in regard to the Piezo Electric Crystal, were 
offered and received in evidence, and were identified by 
being marked “Docket Xo. 1116 KFQU’s Exhibit Xo. 2”, 
and will be found with the transcript in the possession of 
the Commission.) 


37 Representative Free: Xow I desire to make a 
brief statement in regard to this matter. 

Examiner Walker: Do you desire simply to make a 
statement as attorney or agent of the applicant, or do you 
wish to test if v in the case? 

Representative Free: Well, maybe I better testify. I 

hardly want to appear as attorney for the applicant. 

Examiner Walker: That is for vou to decide. If vou 

• * 

care to be sworn and testify, all right. 

Representative Free: Yes, I wish to be sworn. 


Whereupon Arthur M. Free, being duly sworn as a wit¬ 
ness in behalf of KFQU, testified as follows: 

Direct examination: 

Examiner Walker: You mav go ahead. 

Representative Free: This man Riker is what might be 
called a character. He began in San Francisco some vears 
ago to help the outcasts, the unemployed. He started a 
printing establishment, and employed those people in it, 
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and picked them up off the streets and sorta put them on 
their feet, on their way so to speak. He then jgot hold of 
some property in the Santa Cruz Mountains, between San 
Jose and Santa Cruz, which is on the highway right in the 
mountains. He established a restaurant and a Igarage and 
some other things of that kind, and I think he st^ill runs the 
printing outfit, and he picks up these fellows who 

38 are out of employment, who are down iii their luck, 
and takes them up there, and builds them up, utiliz¬ 
ing them around his place, and puts them on their feet and 
on their way. 

I will say that different people at different! times have 
criticized him severely. He has met with characters who 
have taken advantage of him. For instance, pne woman 
whom he befriended brought a suit against him, and as a re¬ 
sult she is serving a life term in the penitentiary. He was 
accused of running an improper place up there, and that 
case was tried out in court, and the judge who fjried it said 
there was no evidence at all against him, andj he has no 
women there except his wife and possibly a waitress occa¬ 
sionally. 

The radio broadcasting station is located in| the moun¬ 
tains, and they utilize it as an outlet for girjls who are 
studying in the conservatory of music. I went Up there to 
make a personal investigation, and I knew a ihan by the 
name of Leon Epping, who had charge of the programs. He 
is quite a musician, and while I do not know whatj kind of ar¬ 
rangement there is between him and Hiker, I dp know’ that 
he puts on high class programs of young talenjt, and that 
Station KFQU serves a purpose. I do not Relieve that 
statement could be denied. How far it reaches but I do not 
know’, but I imagine not very far. 

I know a lot of the stuff that has been published against 
Hiker, and that no doubt has been put in here I before the 
Commission, has been proven untrue, and if the Commission 
is going to let that influence them in any way I suggest that 
they look more deeply into it, because all of his ac- 

39 cusers have been found to be false, and in the case 
of this one woman she is now in the penitentiary. 

Examiner Walker: Mr. Free, might I interrupt you to 
say, that the only evidence which will be considered in this 
case is what appears in this record that is being; made here 
today. Any matter that may be in the files of tlfe Commis- 
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sion, or contained in letters addressed to the Commission, 
or the like, will not be considered. 

Representative Free: Another thing, that Riker has a 
hobby on, is fighting communism. He sees it in these fel¬ 
lows he picks up. That has led him to publish pamphlets 
and to make speeches against communism in the United 
States, and I think he is serving a real purpose, and he does 
some of that over his radio broadcasting station. 

While this main Riker is a character and in his own pecu¬ 
liar^ way may run things differently perhaps from the way 
we would do it, yet he is serving a real purpose, and he is 
doing it among people who need help. 

As to the type of the programs that are broadcast from 
that station, I will say that it is a really good type of pro¬ 
gram. One night I was out at dinner, and the people were 
very much interested in getting Station KFQU in order to 
get something that was to be broadcast, to hear some young 
lady who was going to sing over the station, a young lady 
who was just graduating in music. 

As I understand the situation the two specific charges 
are: 

First, that Riker has been off frequency. I have no 
40 way of denying that charge, but there has been sub¬ 
mitted an affidavit made by his own engineer, who 
says there was trouble at his station because the crystal 
was out of order, but that thev have installed a new crvstal 
that will keep them on their frequency. 

Secondly, as to disobeying the rules of the Commission, 
that agreement as presented to the Commission, whatever it 
was, has been abandoned, so that today there is no such 
thing in existence. 

I believe that is all that I have to present. 
Cross-examination. 

By Mr. Newman: 

•» 

Q. Mr. Free, do you think Mr. Riker’s reputation is good, 
bad or indifferent ? A. I think it is good among the people 
who really know him. 

Mr. Newman: If the Examiner will permit me, on the 
theory that Mr. Free is appearing here in the capacity of a 
character witness as well as an ordinary witness, I should 


I 


THE FEDERAL RADIO COMMISSION. 31 

like to ask him a very long list of circumstances involving 
Mr. Riker, that is, if he is familiar with these circumstances. 
Will the Examiner indulge me to that extent? 

Examiner Walker: I think in view of the statement of the 
witness as to the general character of the applicant, it is 
rather unnecessary to go into those points. Mr. Free has 
indicated that he is aware of charges that have ibeen made, 
or of complaints that have been made against the applicant, 
and that he believes them to be unfounded. I do not 

41 know now just how he did express it, but that the 
applicant was of high character. 

Mr. Free: I think, Mr. Examiner, if Mr. Newman wants 
it he will find some press denials of those changes now in 
the files of the Commission. This man Rike^ has been 
found rather interesting in the matter of newspaper pub¬ 
licity, but wherever he got down to a hearing* before an 
impartial body he has always been vindicated. 

Mr. Newman: Of course reputation and character- 

Mr. Free: Well, reputation and character are two dif¬ 
ferent things. I have no doubt you could go ciut and ask 
people and you would find some who would say| that Riker 
has a bad reputation. But the people who know what he is 
doing, the courts, the judges of courts who have heard some 
of these matters, have given him a very good standing and 
reputation. If you understand what I mean, of course 
reputation is what you pick up on the street. But charac¬ 
ter is what they find to be the facts about the mpn. I think 
this, that this man Riker is doing a good work.j His work 
is misunderstood at times, and he contacts characters who 
try to take advantage of him. Also I know of other broad- 
casting stations that would like to get him off the air, and 
who have no doubt put in a lot of material against him, ma¬ 
terial which has been considered rich newspaper! reading. 

Examiner Walker: Have you anything further to offer, 
Mr. Free? 

Representative Free: No. 

Examiner Walker: Then I should likejto call at- 

42 tention to the fact that the affidavit offered on behalf 
of KFQU in explanation apparently of j deviations 

from the assigned frequency in fact makes no reference to 
the causes for those deviations. The statemenj is merely 
made: 

* 4 Complying with your request for affidavit concerning 
the maintaining of our assigned frequency: I hereby de- 

i 

i 

i 
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clare that a new Piezo electric crystal, Type N, with oil 
bath heat stabilizer is now in operation, which will elim¬ 
inate all frequency deviation.’’ 

So that no explanation is offered by the applicant of the 
deviations that did occur. 

Representative Free: I realized that when I read it. Of 
course I did not prepare this affidavit, and I do not suppose 
that Mr. Riker had the advice of an attornev. Frobablv he 

v * 

got it up himself. I am sorry to say that I have nothing 
here in my possession to show that the deviations did not 
occur. 

Examiner Walker: Is there anything further, Mr. New¬ 
man? 

Mr. Newman: Nothing further. 

Examiner Walker: That concludes the hearing and the 
case is submitted. 

(Whereupon, at 2:35 p. m., the hearing was closed and 
the case submitted.) 

43 Docket No. 1116. 

KFQU Exhibit 1. 

Hart, Dice & Carlson, Official Reporters. 

Mar. 11, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

Federal Radio Comm. Feb. 26, 1931. Received 3rd Mail. 

Mail and Files. 

W. E. Riker, General Manager. 100% Modulation 1420 

Kilocycles. 

Broadcasting Station KFQU. 

“The Voice of the Santa Cruz Mountains.” 

Phone Los Gatos 458-J. 

Holv Citv, Calif. 

Federal Radio Commission, 

Washington, D. C. 

Gentlemen : 

We, the undersigned hereby stipulate that any Agree¬ 
ment made and entered into by and between the respective 
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parties hereto with reference to any lease that may have 
been drawn between the parties and pertaining to Station 
KFQU, was never intended as a lease of the Station. 

The intent and purpose of that certain agreement made 
and entered into December 1st, 1930 by and between the 
parties hereto, was intended solely for the purpose of pro¬ 
tecting the Affiliated Broadcast Company for compensation 
earned by them in the solicitation of sponsors for time on 
the said Station. 

We further stipulate that all Agreements made and en¬ 
tered into between the Station and other parties with refer¬ 
ence to the leasing of time were cancelled by thfe interested 
parties when it became known that the Federal Radio Com¬ 
mission had issued a General Order to the effect that the 
leasing of stations without the consent of the Commission 
was not in conformity with their wishes. 

In witness whereof we have hereunto set our hands and 
seals this — dav of February, 1931. 

W. E. BIKER. 

AFFILIATED BROADCAST CO., 
Bv HARRY CUNNINGHAM.! 

i 

I 

State of California, 

County of Santa Clara, ss: 

On this 21st day of February, before me, a Notary Public 
within and for said County and State, personally appeared 
W. E. Riker and Harry Cunningham, to me kpown to be 
the persons who executed the attached instrument, and 
acknowledged that they executed the same as their free act 
and deed. 

j 

[Seal of Arthur Landstrom, Notary Public^ Santa 

Clara County, Calif.] 

i 

A. J. LANDSTROMj 

Notary Public in and for the County 

of Santa Clara, State of California. 

My commission expires March 4, 1932. 


3—5422a 
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44 Docket Xo. 1116. 

KFQU Exhibit 2. 

Hart, Dice & Carlson, Official Reporters. 

Mar. 11, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

Federal Radio Comm. Mar. 5, 1931. Received 2nd Mail. 

Mail and Files. 

W. E. Riker, General Manager. 100% Modulation 142'0 

Kilocycles. 

Broadcasting Station KFQU. 

“The Voice of the Santa Cruz Mountains.” 

Phone Los Gatos 458-J. 

Holy City, Calif., Mar. 2, 1931. 

Hon. James W. Baldwin, 

Secretary Federal Radio Commission, 

Washington, D. C. 

Dear Sir: 

Complying with your request for affidavit concerning the 
maintaining of our assigned frequency: I hereby declare 
that a new Piezo Electric Crystal, Type “X” with oil bath 
heat stabilizer is now in operation, which will eliminate all 
frequency deviation. 

Verv respectfully, 

F. ROMMEL, 

Engineer. 

State of California, 

County of Santa Clara, ss: 

On this 2nd day of March in the year 1931, before me, 
Arthur J. Landstrom, a Notary Public in and for the 
above named county and state, appeared F. Rommel, in 
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person, and known to me to be the person who Executed the 
attached instrument, and acknowledged that She executed 
the same as his free act and deed. 

[Seal of Arthur Landstrom, Notary Public?, Santa 

Clara County, Calif.] 

A. J. LANDSTROM, 

Notary Public in and for the County 

of Santa Clara , State of California. 

\ 

My commission expires March 4, 1932. 

! 

45 Docket No. 1116. 

Commission’s Exhibit A. 

i 

Hart, Dice & Carlson, Official Reporters. 

Mar. 11, 1931. | 

Introduced at Hearing Before Federal Radio Commission. 


United States of America: 


Federal Radio Commission. 


Washington, D. C., March ill, 1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostats are true copies of the 
original Exhibit No. 1, dated November 3, 1930; and a copy 
of Exhibit #12 (letter from W. E. Riker to XJ|. S. Radio 
Supervisor, San Francisco, Calif., dated November 24,1930) 
on file in this Commission, and that I am the prbper custo¬ 
dian of the same. 

In witness whereof I have hereunto set my 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written, j 

[Seal Federal Radio Commission.] 

JAMES W. BALDWIN, 

Secretary. 


hand, and 
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46 Exhibit #12. 

Federal Radio Commission, Dec. 16, 1930. 

Federal Radio Comm. Dec. 15, 1930. Received 3rd Mail. 

Mail and Files. 

Copy. 

Holy City, Calif., Nov. 24, 1930. 

United States Radio Supervisor, 

Customhouse, 

San Francisco, Calif. 

Attention Bernard H. Linden. 

Dear Sir: 

The undersigned is in receipt of your letter of November 
20th requesting information regarding a lease of this sta¬ 
tion. 

Please be advised that an agreement covering advertising 
rights has been entered into bv the undersigned with the 
Affiliated Broadcasting Company. The undersigned is for¬ 
warding under separate cover, copies of the agreement. It 
is not believed that this agreement in any way violates the 
intent or purpose of the Federal Radio Commission’s rul¬ 
ings. All general orders in our possession were gone into 
thoroughly before this agreement was entered into. It is 
possible, judging from your letter, that there may be a gen¬ 
eral order relating to this phase that the undersigned has 
not received. If there is such a general order, will you 
kindly forward a copy immediately. 

Verv truly vours, 

(Signed) W. E. RIKER. 

47 Exhibit #1. 

Dept, of Commerce, Radio Division, San Francisco, Cal. 

Dec. 8, 1930. 

Federal Radio Comm. Dec. 15, 1930. Received 3rd Mail. 

Mail and Files. 

File Division. Feb. 16, 1931. 

This Agreement, made and entered into this first day of 
November by and between Paul Oard and Harry Cunning- 
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ham, doing business under the firm name and style of 
44 Affiliated Broadcast Company’’ with their principal place 
of business in San Francisco, hereinafter referred to as 
the parties of the first part, and William E. Biker, with 
his principal place of business in Holy City,! California, 
hereinafter referred to as the party of the second part, 

Witnesseth, Whereas, said Harry Cunningham, and Paul 
Oard are sole members of that firm doing business under 
the firm name and style of Affiliated Broadcast Company, 

Whereas, Said Affiliated Broadcast Company;is engaged 
in the business of selling radio broadcast advertising 
through the medium of radio broadcast stations; 

Whereas, said William E. Biker is the owner of a radio 
broadcast station located at Holy City, California, oper¬ 
ating under the radio laws and regulations of jthe United 
States with the official call letters KFQU; 

Whereas, said Affiliated Broadcast Company iis desirous 
of making use of the radio facilities of said radio station 
KFQU for radio broadcast advertising and educational 
and entertainment matter; 

Whereas, said William E. Biker is agreeable! to the use 
of said radio station KFQU by said Affiliated; Broadcast 
Company for said radio broadcast advertising, Educational 
and entertainment matter; 

Now, therefore, for and in consideration of the sum of 
ten ($10.00) dollars, paid to the party of the second part 
by the parties of the first part, receipt whereof is hereby 
acknowledged, and for and in consideration of the mutual 
covenants hereinafter set forth, the parties hereto cove¬ 
nant and agree as follows: 

1. The party of the second part hereby grants to the 
parties of the first part, the sole and exclusive advertis¬ 
ing rights, privileges and concessions of said radio sta¬ 
tion KFQU. It is mutually understood and hgreed be¬ 
tween the respective parties hereto that the party 
48 of the second part will not, during the life of this 
agreement, sell, grant or convey to other than par¬ 
ties of the first part, any advertising rights, privileges and 
concessions over said radio station KFQU without the 
written consent of the parties of the first part, and the 
party of the second part hereby expressly agrees that he 
will not sell, grant or convey to any other than! parties of 
the first part, any advertising rights, privileges and con- 
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cessions of said radio station KFQU without the written 
consent of the parties of the first part. It is further mutu¬ 
ally understood and agreed between the respective parties 
hereto, that the parties of the first part in their broadcast 
of advertising material over said radio station KFQU will 
not attempt to broadcast any matter that may be con¬ 
trary to the intent and purpose of the radio laws and 
regulations, and it is further understood and agreed that 
the party of the second part shall refuse to permit the 
broadcast of advertising that is contrary to the intent and 
purpose of the radio laws and regulations. 

2. It is mutually understood and agreed between the 
parties hereto that all payments up to and including the 
sum of five hundred ($500.00) dollars received each month 
for radio advertising by the parties of the first part dur¬ 
ing the said three months, shall become the exclusive prop¬ 
erty of the parties of the first part. It is further mutually 
understood and agreed that all payments above and ex¬ 
ceeding the sum of the said five hundred ($500.00) — as 
hereinbefore set forth shall be distributed upon the follow¬ 
ing basis: The parties of the first part shall receive fifty 
(50%) per cent of said sums in excess of said five hun¬ 
dred ($500.00) dollars and the parties* of the second part 
shall receive the remaining fifty per cent (50%) of said 
sums in excess of five hundred ($500.00) —. It is further 
mutually understood and agreed between the respective 
parties hereto that all payments due the party of the sec¬ 
ond part shall be paid as said sums are received by the 
parties of the first part. 

3. The party of the second part agrees that all electri¬ 
cal and mechanical costs arising from the operation of 

said radio station during said period of three 
49 months shall be met by the party of the second 

part and party of the second part further agrees 
that he will maintain said radio station KFQU in good 
mechanical and operating condition, and will replace de¬ 
fective units immediately during such period, so that op¬ 
eration of said station will be in no way impaired during 
the life of this agreement, the acts of God excepted. 

4. The parties of the first part agree that all books and 
accounts pertaining to radio advertising, broadcast over 
said station KFQU shall be open to the inspection of the 
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party of the second part at all times during the life of this 
agreement. 

5. The party of the second part agrees that all com¬ 
munications concerning said station, received ftom the Fed¬ 
eral Radio Commission or other Government] authorities, 
both in the past and during the life of this agreement shall 
be available to the parties of the first part for their inspec¬ 
tion at all times, and that they shall be informed immedi¬ 
ately concerning any and all developments affecting the in¬ 
terests of said station. 

6. The party of the second part agrees that! he will fur¬ 
nish at net cost, gasoline and oil for the automobiles used 
by the parties of the first part in their solicitation of ad¬ 
vertising accounts for said station, and further agrees that 
he will provide at net cost, such printing as parties of the 
first part may elect to have done for all advertising pur¬ 
poses connected with the station. 

7. The party of the second part agrees that iin the event 
of mechanical or electrical difficulties preventing the opera¬ 
tion of said station, that the life of this agreement shall be 
extended to cover and include the length of time during 
which the station shall have failed to operate due to such 
mechanical or electrical difficulties. 

8. All parties hereto agree that they will ionduct and 
operate said radio station under and to the intint and pur¬ 
pose of the radio laws and regulations concerning same and 
it is mutually agreed that in the event that said radio sta¬ 
tion shall cease operating, due to action of the Federal 

Radio Commission or other legal process, that this 
50 agreement shall be extended to cover ancj include the 
length of time during which the station shall have 
failed to operate due to such action. 

9. It is mutually understood and agreed that the party 
of the second part shall be in no way responsible for the 
debts contracted by the parties of the first part during the 
operation of said station. 

10. It is mutually understood and agreed that parties of 
the first part assume liabilities arising from the broadcast 
of copyright material in possible violation of said copy¬ 
right during the life of this agreement by parties of the 
first part, and said parties of the first part agr^e to protect 
party of the second part from damages that may arise from 



40 


W. E. RIKER (STATION KFQU) VS. 


possible violation of said copyright during the life of this 
agreement, by parties of the first part. 

11. The parties of the first part agree that the party of 
the second part shall be entitled to a period of fifteen min¬ 
utes per day for the broadcast of such radio advertising as 
party of the second part may wish to broadcast over said 
station during the life of this agreement, free of expense 
to party of the second part except as hereinbefore set forth. 

12. At the conclusion of the three month period as set 
forth in paragraph one (1) of this agreement, the party of 
the second part agrees to further extend this agreement for 
a period of one year from conclusion of the three month 
period, upon the option of the parties of the first part, the 
terms of the extension remaining the same as hereinbefore 
set forth, with the exception of those contained in para¬ 
graph one (1) relating to payments, it being mutually un¬ 
derstood and agreed that during each month of said exten¬ 
sion, after the cost of operation of said station has been 
deducted from the income received by parties of the first 
part through advertising over said station, the party of the 
second part is to receive fifty per cent (50%) of the bal¬ 
ance and the parties of the first part are to receive the re¬ 
maining fifty per cent (50%). 

51 13. It is further understood and agreed that with 

the extension of this agreement as set forth in para¬ 
graph twelve (12), that at the conclusion of the extension, 
and at the option of the parties of the first part, a further 
extension of one year shall be granted the parties of the 
first part by the party of the second part, under the terms 
and conditions as set forth in paragraph twelve (12). 

14. This agreement shall be binding upon the heirs and 
assigns of the party of the second part. 

15. It is further mutually understood and agreed be¬ 
tween the respective parties hereto that this agreement 
may be cancelled at the option of the parties of the first 
part upon the presentation in writing to the party of the 
second part, notification of cancellation of said agreement, 
at whatsoever time the parties of the first part may elect 
to present said notification. 
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In testimony whereof, the parties hereto haye set their 
hands and seals this first day of November, 1930. 

WILLIAM E. HIKER, 

W. E. HIKER, j 
Party of the Second Part . 

AFFILIATED BROADCAST COMPANY, j 
HARRY CUNNINGHAM, 

PAUL OARD, | 

Parties of the First Part . 

Witness: 

A. J. LANDSTROM. j 

Federal Radio Commission, Dec. 16, 1930. 

52 State of California, 

County of Santa Clara, ss. 

\ 

On this 3 day of November, before me, A. J. Landstrom, 
Notary Public in and for said County and State, person¬ 
ally appeared Paul Oard, Harry Cunningham, William 
E. Riker, known to me, who acknowledged that they exe¬ 
cuted the attached instrument as their free act and deed. 
In witness whereof I hereunto place mv hand and seal. 

A. J. LANDSTliOM, 

i 

Notary Public in and for the County 
of Santa Clara, State of California. 

My Commission Expires March 4, 1932. 

i 

53 Docket No. 1116. 

Commission's Exhibit B 

| 

Hart, Dice & Carlson, Official Reporters. 

I 

Mar. 11, 1931. 

Introduced at Hearing Before Federal Radio Commission. 
Department of Commerce, Radio Division. 

Washington, D. C., March |10, 1931. 

I, W. D. Terrell, Director of Radio, Department of Com¬ 
merce, do certify that the annexed are true copies of letters 
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now in my custody, and that the original record is what it 
purports to be. 

W. D. TERRELL, 
Director of Radio, 
Department of Commerce. 


54 Exhibit it2. 

4 4 

Federal Radio Comm., Jan. 26, 1931. Received 3rd Mail, 

Mail and Files. 


File Division, Feb. 16, 1931. 

Referred to Federal Radio Commission for attention. 
Dept, of Commerce, Radio Division, Jan. 26, 1931. 


Department of Commerce, Radio Division. 


Office of Supervisor of Radio, Customhouse, San Francisco, 

Calif. 


Department of Commerce, 
Radio Division, 

Washington, D. C. 

Gentlemen : 


Januarv 20, 1931. 


Reference is made to the Division’s communication of 
January 8, 1931, File No. KFQU, and attached memoran¬ 
dum from the General Counsel of the Federal Radio Com¬ 
mission, in reference to the operation of radio station 
KFQU. 

Enclosed are two copies of a pertinent letter, dated Janu¬ 
ary 19,1931, received by this office from W. E. Riker, owner 
of station KFQU, the first sentence of which indicates that 
the station is being operated under the agreement dated 
November 1, 1930, copies of which were forwarded on De¬ 
cember 8, 1930 for the information of the Division and 
the Federal Radio Commission. 

The second and third sentences of the first paragraph 
of the enclosures refer to a statement made by this office to 
the effect that the licensee must always be in legal con¬ 
trol of all the essential facilities which constitute the sta¬ 
tion and its management, and must in all respects be re- 
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i 

i 

sponsible to the regulatory authorities, and that iii prepar¬ 
ing a contract for the approval of the Commission that 
should be born- in mind and if anv other arrangement was 
desired in which the legal control passed to another party 
it would be in order to file an application for the volun¬ 
tary assignment of the station license. 

Respectfullv, 

BERNARD H. LINDEN, 

Supervisor of Radio. 

BHL:s. 

Enc. 2. 

Ex. 2. 

j 

i 

55 & 56 Exhibit #3. j 

Dept, of Commerce, Radio Division, Jan. 20, 1931, San 

Francisco, Cal. 

7 | 

File Division, Feb. 16, 1931. 

| 

Federal Radio Comm., Jan. 26, 1931. Received l3rd Mail, 

Mail and Files. 

i 

! 

W. E. Riker, General Manager. 100% Modulation; 1420 
N Kilocycles. 

Jan. 26, 1931. I 

7 I 

Broadcasting Station KFQU. | 

“The Voice of the Santa Cruz Mountains!”. 


Phone Los Gatos 458-J. 

Holy City, Calif., Jan. 19, 1931. 

i 

i 

Referred to Federal Radio Commission forj attention. 
(Copy.) Dept, of Commerce, Radio Division. 


Office of Supervisors, 

Federal Radio Commission, 
San Francisco, Calif. 


Dear Sirs: 

j 

With reference to your letter of Jan. 13, requesting in¬ 
formation concerning the operation of this station under 
an agreement dated November 1st, 1930, we wish to advise 


! 
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you that the agreement under which this station is operating 
was forwarded to you in triplicate as of November 24th. 
Originally an agreement was drafted between the under¬ 
signed and the Affiliated Broadcast Company, the contents 
of which were submitted to your office, and upon the ad¬ 
vice of your office the wording pertaining to the leasing of 
time was changed with the consent of all parties to the 
agreement. This was done in order to conform with the 
rules and regulations of the Federal Radio Commission and 
the agreement which was forwarded to you superceded any 
other agreements which had been drawn up prior to that 
time. 

We trust that this information will suffice and will be 
pleased to offer you any further information that you may 
desire. 


Respectfully, 


WER/A. 


KFQU, 

W. E. RIKER, 

Owner . 
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Exhibit ii:10. 


Federal Radio Commission, Dec. 8, 1930. 
Department of Commerce, Radio Division. 


Office of Supervisor of Radio, Customhouse, San Francisco, 

Calif. 


December 1, 1930. 

KFQU, KGGC. 

Department of Commerce, 

Radio Division, 

Washington, D. C. 

Gentlemen : 

Enclosed is a letter in duplicate, addressed to this office 
by the Golden Gate Broadcasting Company on December 1, 
1930, relative to the division of time 'which exists between 
Stations KFQU and KGGC, which this office has been re- 
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quested to forward for the information of the Federal Radio 
Commission. 

Respectfully, 

BERNARD H. LINDEN, 
BERNARD H. LINDEN, 

Supervisor of Radio. 

BHL :pm. j 

Ends. 

Ex. 3. 

! 

58 & 59 Exhibit #11. 

j 

Dept, of Commerce, Radio Division, San Francisco, Cal., 

Dec. 1,1930. 

Federal Radio Comm., Dec. 8, 1930. Received 3rd Mail, 

Mail and Files. 

Federal Radio Commission, Dec. 8, 193b. 

Golden Gate Broadcasting Co., Radio Station; KGGC. 

1420 K. C. 211 Meters. j 


Phone Walnut 2596. 


1451 Ellis St., San Francisco, Calif. 


Robert J. Craig, General Manager. S. H. Hable3, Commer¬ 
cial Manager. W. N. McGill, Chief Operator. H. G. 
Pack, Assistant Operator. 


Supervisor of Radio, 
Custom House, 

San Francisco. 


December 1st, 1930. 

i 

i 

i 


Gentlemen : 


We are writing this letter so that you may fye advised 
that certain difficulties seem imminent regarding the divi¬ 
sion of time with KFQU and we ask that a copy of this 
letter, attached hereto, be sent to the Federal Radio Com¬ 
mission in the event that an accredited representative of 
KFQU should make official application to the Radio Com- 
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mission for a decision of this dispute. In this way we hope 
to avoid an arbitrary division of time by the Commission 
before a hearing on the matter can be arranged. 

This change of schedule is being urged by a Mr. Cun¬ 
ningham who claims to have a lease of KFQU with a view 
to making a commercial success to himself. We know that 
he has had commercial arrangements with at least two 
other radio stations which have not been satisfactory and 
when he made his present agreement with KFQU he was 
aware that the management of KFQU and KGGC had 
come to a written agreement as to their division of time, to 
remain in effect so long as the two stations should share 
the same channel. When the two stations first began to 
share time KFQU would frequently wish a change of 
schedule and these frequent changes proved very embar¬ 
rassing to KGGC. We therefore asked KFQU to set up a 
schedule which would be satisfactory to them and then have 
no further changes—this they did—in writing and they 
have quite recently written us expressing their satisfaction 
with the division of time. In fact there has been no diffi¬ 
culty whatsoever until/ Mr. Cunningham appeared on the 
scene with his demand for a change. 

We would find it most confusing to change our schedule 
at this time for on the written assurance that KFQU was 
permanently satisfied with the division of time we have re¬ 
cently installed new studios, remote control lines, etc. with 
their associate equipment and personnel; the police dept, 
have installed a private wire to our studio as have also the 
fire dept, and they maintain a representative constantly on 
duty in our studio to broadcast to the patrolling police cars 
the emergency and service calls. This service takes prece¬ 
dence over all our ordinary programs and while it is 
donated by the station management it is a real public serv¬ 
ice and has shown its effectiveness, we are extremely reluc- 
tant to disrupt all this on the insistence of Mr. Cunning¬ 
ham, the apparent lessee of KFQU for he has made the 
statement that he does not care how much damage is done 
to the owners of either KFQU or KGGC. We ask that a 
copy of this letter be sent to the Commission should their 
official notice be drawn to the matter so that an arbitrary 
ruling will not be made before a hearing can be arranged. 
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If a hearing must be held we have additional pertinent 
facts to present. 

Respectfully, 

THE GOLDEN GATE BROADCAST¬ 
ING CO., 

ROBERT J. CRAIG, 

Manager, Radio Station KGGC. 

C. M. 
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Exhibit # 4. 


Federal Radio Commission, Jan. 28, 1931.; \VC. 
Received 1-28-31. Legal Division, j 

i 

Affidavit. ! 

i 

! 

Dept, of Commerce, Radio Division, San Francisco, Cal., 

Jan. 22, 1931. 

7 \ 

\ 

State of California, j 

County of Marin, ss: 

I, Frank L. Kellogg, of Larkspur, an assistant radio in¬ 
spector, of the Radio Division, United States Department 
of Commerce, on the following dates measured the fre¬ 
quency on which station KFQU, located at Holy City, Calif., 
licensee W. E. Riker, was then operating and calculated the 
deviation of this station from its assigned frequency, as 
follows: ; 

Date: January 21,1931. Time: 6-01 P. M. E. S. T. Place: 
Larkspur, Calif. Frequency as measured: 1421 (kilocycles). 
Frequency assigned: 1420 (kilocycles). Deviation from as¬ 
signed frequency: 1,000 (Cycles). Date: January 21, 1931. 
Time: 7-21 P. M. E. S’. T. Place: Larkspur, Cjalif. Fre¬ 
quency as measured: 1420.8 (kilocycles). Frequency as¬ 
signed: 1420 (kilocycles). Deviation from assigned fre¬ 
quency : 800 (Cycles). Date:-; Time-; Place:-. 

Frequency as measured:- (kilocycles). Frequency as¬ 

signed: (kilocycles). Deviation from assigned fre¬ 
quency: - (Cycles). 

The above measurements are accurate within |100 cycles 
of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of a temperature 


! 
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controlled quartz crystal, calibrated by the Bureau of 
Standards, certificate No. 163-3-28. 

FRANK L. KELLOGG. 

Before me a Notary Public in and for said county of 
Marin, State of California, personally appeared Frank L. 
Kellogg, who being duly sworn, says that the foregoing 
statement is true and correct. 

Witness my hand and seal this 22nd day of January, 
1931. 

[seal.] M. HERMANN, 

Notary Public. 

Ex. 4. 

62 & 63 Exhibit # 8. 

Federal Radio Comm., Jan. 3, 1931, Received 2nd Mail, 

Mail and Files. 

Federal Radio Commission, Jan. 5, 1931. WC. 

File Division, Jan. 20, 1931. 

Affidavit. 


State of California, 

County of San Frcmcisco, ss: 

I, Frank L. Kellogg, of San Francisco, an Assistant Radio 
Inspector, of the Radio Division, United States Department 
of Commerce, on the following dates measured the fre¬ 
quency on which station KFQU, located at Holy City ? Cali¬ 
fornia, licensee W. E. Riker, was then operating and calcu¬ 
lated the deviation of this station from its assigned fre¬ 
quency, as follows: 

Date: December 23rd, 1930. Time: 6:31 p. m. E. S. T. 
Place: Larkspur, Calif. Frequency as measured: 1421.6 
(kilocycles). Frequency assigned: 1420 (kilocycles). De¬ 
viation from assigned frequency: 1600 (Cycles). Date: 

-; Time: -; Place: -. Frequency as measured: 

- (kilocycles). Frequency assigned: - (kilocycles). 

Deviation from assigned frequency:- (Cycles). Date: 

-; Time: -; Place: -. Frequency as measured: 

- (kilocycles). Frequency assigned: - (kilocycles). 

Deviation from assigned frequency:- (Cycles). 



I 


i 

i 
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I 

The above measurements are accurate within ± 100 cycles 
of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of a! temperature 
controlled quartz crystal, calibrated by thi Bureau of 
Standards, certificate No. 163-3-28. # 6-90. I 

FRANK L. KELLOGG. 

i 

Before me a Notary Public in and for said County of 
San Francisco, State of California, personally appeared 
Frank L. Kellogg, who being duly sworn, says that the 
foregoing statement is true and correct. 

Witness mv hand and seal this 26th dav of December, 
1930. ‘ j 

[seal.] NETTIE HAMILTON, 

Notdry Public. 

My Commission Expires February 15th, 1933. 

Ex. #5. 

* i 

i 

i 

64 & 65 Exhibit #6. j 

I 

Federal Radio Commission, Jan. 22, 1931. 

| 

Affidavit. 


Referred to Federal Radio Commission for attention. 
Dept, of Commerce, Radio Division. 

i 

i 

State of California, 

County of San Francisco , ss: j 

I, Frank L. Kellogg, of Larkspur, Calif., an assistant 
radio inspector, of the Radio Division, United; States De¬ 
partment of Commerce, on the following dates measured 
the frequency on which station KFQU, located at Holy 
City, Calif., licensee W. E. Riker, was then operating and 
calculated the deviation of this station from its assigned 
frequency, as follows: 

Date January 14, 1931, Time 7-22 P. M. E. jj$. T., Place 
Larkspur, Frequency as measured 1421.7 (kilocycles), Fre¬ 
quency assigned 1420 (kilocycles), Deviation from assigned 
frequency 1700 (Cycles). 

i 

4—5422a 
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Date , Time , Place , Frequency as meas¬ 
ured - (kilocycles), Frequency assigned - (kilo¬ 
cycles), Deviation from assigned frequency- (Cycles). 

Date -, Time -, Place -, Frequency as meas¬ 
ured - (kilocycles), Frequency assigned (kilocycles), 

Deviation from assigned frequency- (Cycles). 

The above measurements are accurate within d- 100 cvcles 
of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of a temperature 
controlled quartz crystal, calibrated by the Bureau of 
Standards, certificate No. 163-3-28. 

FRANK L. KELLOGG. 

Before me a Notarv Public in and for said Countv of 

^ * 

San Francisco, State of California, personally appeared 
Frank L. Kellogg, who being duly sworn, says that the 
foregoing statement is true and correct. 

Witness mv hand and seal this 15th dav of Januarv, 
1931. 

[seal.] NETTIE HAMILTON, 

Notary Public. 

My Commission Expires February 15th, 1933. 

66 & 67 Exhibit ir7. 

7 I 

Federal Radio C6mm., Jan. 5, 1931, Received 3rd Mail, 

Mail and Files. 

Federal Radio Commission, Jan. 7, 1931. 

File Division, Jan. 17,1931. 

Affidavit. 

Referred to Federal Radio Commission for attention. 
Dept, of Commerce, Radio Division. 

Jan. 5, 1931. 

State of California, 

County of San Francisco, ss: 

I, Frank L. Kellogg of San Francisco an Assistant 
Radio Inspector, of the Radio Division, United States De- 
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partment of Commerce, on the following dates measured 
the frequency on which station KFQU, located at Holy 
City, California, licensee W. E. Riker, was then operating 
and calculated the deviation of this station from its as¬ 
signed frequency, as follows: 

Date December 26th, 1930, Time 5:43 p. ijn. E. S. T., 
Place Larkspur, Calif., Frequency as measured 1421.6 
(kilocycles), Frequency assigned 1420 (kilocycles), Devia¬ 
tion from assigned frequency 1600 (Cycles), j 

Date December 26th, 1930, Time 6:46 p. m. E. S. T., 
Place Larkspur, Calif., Frequency as measured 1421.7 
(kilocycles), Frequency assigned 1420 (kilocycles), Devia¬ 
tion from assigned frequency 1700 (Cycles). 

Date -, Time -, Place -, Frequency as meas¬ 
ured - (kilocycles), Frequency assigned!- (kilo¬ 

cycles), Deviation from assigned frequency — j — (Cycles). 

The above measurements are accurate within \± 100 cvcles 
of the frequency measured. 

The accuracy of the apparatus used in makipg the above 
measurements is established by the use of a temperature 
controlled quartz crystal, calibrated by the j Bureau of 
Standards, certificate No. 163-3-28 #6-90. i 

FRANK L. KELLOGG. 


Before me a Notary Public in and for said County of 
San Francisco, State of California, personally appeared 
Frank L. Kellogg, who being duly sworn, salys that the 
foregoing statement is true and correct. 

Witness my hand and seal this 27th day of December. 
1930. 

[seal.] NETTIE HAMILTON, 

Notary Public. 

I 

I 

My Commission Expires February 15th, 1933. 

Ex. 7. I 
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68 Affidavit. 

Department of Commerce, IT. S. Supervisor of Radio, 
Received Chicago, Ill., Feb. 12, 1931. 

Department of Commerce, Radio Division, San Francisco, 

Cal., Feb. 13, 1931. 

Federal Radio Comm., Feb. 21, 1931, Received 2nd Mail, 

Mail and Files. 

Federal Radio Commission, Feb. 25, 1931. 
Received Feb. 25, 1931. Legal Division. 

C File Ujc. #485 


Feb. 21, 1931. 

Referred to Federal Radio Commission for attention. 
Dept, of Commerce, Radio Division. 


State of Colorado, 

County of Denver, ss: 

I, G. \Y. Earnliart of Denver, Colorado an Assistant 
Radio Inspector, of the Radio Division, United States De¬ 
partment of Commerce, on the following dates measured 
the frequency on which station KFQU, located at Holy 
City, California, licensee W. E. Riker, was then operating 
and calculated the deviation of this station from its assigned 
frequency as follows: 

Date: February 10, 1931. Time: 3:01 a. m. (Eastern 

S. T.). Place: Denver office. Frequency as measured: 
1420.700 (kilocycles). Frequency assigned: 1420 (Kilo¬ 
cycles). Deviation from assigned frequency: (High) 700 
(Cycles). 

Date: February 10, 1931. Time: 3:08 a. m. (Eastern S. 

T. ). Place: Denver office. Frequency as measured: 
1420.700 (kilocycles). Frequency assigned: 1420 (Kilo¬ 
cycles). Deviation from assigned frequency: (High) 700 
(Cycles). 

Date: February 10, 1931. Time: 3:14 a. m. (Eastern S. 
T.). Place: Denver office. Frequency measured: 1420.700 
(kilocycles). Frequency assigned: 1420 (Kilocycles). 
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Deviation from assigned frequency: (High) 700 (Cycles). 

The above measurements are accurate witliin 100 cycles 
of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of a j temperature 
controlled quartz crystal, calibrated by the Bureau of 
Standards, certificate No. 163-3-28. 

G. W. EARNHART. 

Before me a Notary Public in and for said Countv of 

* ** 

Denver, State of Colorado, personally appeared G. W. Earn- 
hart, who being duly sworn, says that the foregoing state¬ 
ment is true and correct. j 

Witness my hand and seal this 10th day of February, 
1931. " I 

[seal.] RUSSELL K. ALLEN, 

Notary Public . 

My Commission expires March 1, 1931. 

BERNARD H. LINDEN, I 

BERNARD H. LINDEN, j 

Supervisor of Radio. j 

i 

Forwarded Feb. 16, 1931: San Francisco, Calif. 

Ex. 1. i 


69&70 Practice arid Procedure Before the Federal Radio 

Commission , Washington , D. C 

Federal Radio Commission. 


United States Government Printing Office, Washington: 

1930. 1 


71 C. McK. Saltzman, Chairman. 

Eugene O. Sykes, Vice Chairman. 

Harold A. Lafount. 

W. D. L. Starbuck. j 

Ira E. Robinson. 

James W. Baldwin, Secretary. 

Thad H. Brown, General Counsel. j 

Ben S. Fisher, Assistant General Counsel. 

Duke M. Patrick, Assistant General Counsel, j 
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Paul D. P. Spearman, Assistant General Counsel. 

C. B. Jolliffe, Chief Engineer. 

V. Ford Greaves, Assistant Chief Engineer. 

72 Federal Radio Commission, Washington, D. C. 

General Order No. 93. 

At a session of the Federal Radio Commission held at its 
offices in Washington, D. C., on the 25th day of June, 1930, 

It is ordered that the following rules and regulations per¬ 
taining to practice and procedure before the commission be, 
and the same are hereby, adopted. 

It is further ordered that all general orders or parts 
thereof and all rules and regulations in conflict therewith 
be, and the same are hereby, repealed. 

It is further ordered that this general order be effective 
on September 1, 1930. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 

Secretary. 

73 Practice and Procedure Before the Federal Radio 

Commission. 

Subtitle A.—General. 

Section 1. Office of the Commission.—The principal 
office of the commission shall be located at Washington, 
D. C. Except for Sundays and legal holidays throughout 
the year and except for Saturdays after 1 o’clock p. m. 
during the period from June 1 to October 1 (both inclu¬ 
sive), the office will be open every day from 9 a. m. to 4:30 
p. m. 

Sec. 2. Meetings of the Commission.—All meetings of 
the commission, unless otherwise determined by a majority 
of its members, shall be held at the principal office of the 
commission. The commission will, however, meet at an¬ 
other place if so determined by a majority of its members 
and mav, bv one or more of its members, or bv such exam- 
iner or other employee as it may designate, hold hearings, 
conduct investigations, and prosecute any inquiry neces¬ 
sary to its duties at any other place. 
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Sec. 3. Secretary to Sign Instruments of Authorization 
and Orders.—All instruments of authorization granted by 
the commission and all orders issued by it shall, unless 
otherwise specifically provided by order of thejcommission, 
be signed by the secretary in the name of the jcommission. 

Sec. 4. Official Record.—The official record of any action 
of the commission, other than in connection with or as the 
result of hearings on applications or revocation proceed¬ 
ings, shall be the minutes of such session, kept by and in 

the custodv of the secretary. The official record of anv 
• •/ | * 

action by the commission made in connection with or as 
the result of any such a hearing, shall be the prder of the 
commission entered and filed in the appropriate hearing 
docket file. Such official records shall be subject to inspec¬ 
tion at the office of the secretary during business hours. 

Sec. 5. Files.—The files of the commission jshall not be 
open to inspection by the public except as follows: 

(a) Hearing docket files shall be open to inspection by 

anyone. 

* 

(b) Copies of current permits, licenses, and other in¬ 
struments of authorization shall be open to inspection by 

anyone having a legitimate interest therein. 

74 (c) Applications shall be open to inspection by the 

applicant himself or by any parties interested in the 
granting or denial of said applications. 

Sec. 6. Seal.—The seal of the commission shhll be affixed 
to all permits, licenses, and other instruments Of authoriza¬ 
tion granted, and all orders issued by, the comknission. 

Sec. 7. Certified Copies.—A copy of any instrument or 
authorization granted bv the commission, or of an order 
issued by the commission, or of any public record of the 
commission, will be certified to by the secretary of the com¬ 
mission under its seal. Any cost that may be necessary in 
preparing such copy shall be prepaid by the person request¬ 
ing it. i 

Sec. 8. Official Reporter.—The commission will designate 
from time to time an official reporter for the taking down 
and transcribing of its proceedings. No transcript of the 
testimony taken or argument had at any heaijing held by 
the commission will be furnished to any party or to any 
other person by the commission; such transcript must be 
obtained directly from the official reporter. 
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Sec. 9. Copies.—Where, under these regulations, any 
document is permitted or required to be filed in connection 
with any hearing, it shall be necessary to file the same in 
duplicate unless otherwise expressly provided. 

Sec. 10. Additional Time to Parties in Certain Cases.— 
Where, under these regulations, any limitation is made as 
to the time within which any document is required to be 
filed, or any other procedural step is required to be taken in 
connection with any hearing, parties who are residents of 
the fifth zone shall have an additional period of five days 
and parties who reside beyond the confines of the conti¬ 
nental United States shall have an additional period of 20 
days within which to file such document or take such other 
procedural step. 

Sec. 11. Attorneys.—Any party to a proceeding before 
the commission may appear and be heard in person, by 
agent with power of attorney, or by attorney at law. All 
attorneys at law> appearing must conform to the standard 
of ethical conduct required of practitioners before the 
courts of the United States. 

Subtitle B.—Action on Applications. 

Section 1. Applications Returned Without Action.—Any 
application which is not filed in accordance with the com¬ 
mission’s regulations or, if properly filed, does not comply 
with the regulations with respect to the form used, manner 
of execution, completeness of answer to questions, or any 
other information required will not be entered on the 
records ofi the commission or considered bv the com- 
75 mission. Each such application shall be returned to 
the applicant by the secretary of the commission to¬ 
gether with a brief statement of the respect in which the 
application is defective. 

Sec. 2. Refiling of Applications.—Upon the return of 
any such defective application, as provided in section 1, 
the applicant may either (a) correct the defective applica¬ 
tion and refile the same, or (b) if it is nevertheless believed 

to be sufficient, he mav refile it without correction. 

• *» 

Sec. 3. Applications Denied Without Hearing.—In the 
event that any defective application returned to the appli¬ 
cant is refiled without correction, as provided for in sub¬ 
division (b) of section 2, or where it appears from the face 


THE FEDERAL RADIO COMMISSION 


57 

of any application or from any documents accompanying 
it that the instrument of authorization in question is one 
which may not be granted by the commission^ or that the 
applicant is not eligible to receive such instrument under 
the laws or treaties of the United States, qr under the 
terms of these regulations, the commission mav deny such 
application without hearing and the secretary shall 
promptly mail a written notice of such denial jto the appli¬ 
cant setting forth a brief statement of the reasons for such 
action. 

Sec. 4. Hearings Granted Where Interpretation of Law, 
Treatv, or Regulation Involved.—In anv case! enumerated 
in section 3, where the proper interpretation) or applica¬ 
tion of the laws or treaties of the United States, or the 
proper interpretation or application, or the validity of the 
regulations of the commission is involved, the applicant 
may, by written request filed with tlie secretary, not later 
than 15 days from the date of mailing of the ^otice of de¬ 
nial by the secretary, have his application entered on the 
hearing docket and obtain a hearing with respect to such 
question or questions. The applicant shall in $uch written 
request specify the respects in which it is beliejved that the 
law or treaties or regulations have been wrpnglv inter¬ 
preted or applied, or that the regulation is invalid, and the 
hearing will be limited to the issues thus presented. The 
time and place of hearing shall be fixed in the same man¬ 
ner as other applications designated for hearing and, pend¬ 
ing such hearing, the effective date of the commission’s 
denial shall be postponed to the date of the commission’s 
decision after hearing. The commission may,) after hear¬ 
ing or default, again deny the application ori may, after 
hearing, set aside its previous denial thereof and proceed 
to consider the application on its merits in the same man¬ 
ner as other applications. 

Sec. 5. Applications Granted Without Hearing.—The 
commission will grant an application in whole or in part 
without hearing on the merits if it does not) fall within 

anv of the cases covered bv sections 1 and 3 !of this sub- 

%/ * 

title, or if it has been determined to be proper after 
76 a hearing pursuant to section 4 and in addition 

thereto it appears conclusively to the jcommission 
from the face of such application, from documents submit- 
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ted therewith and from such other information as the com¬ 
mission may have— 

(a) That the granting of such application either in whole 
or in part would serve public interest, convenience and 
necessity, and 

( b ) That the granting of such application either in whole 
or in part would not aggrieve or adversely affect the inter¬ 
est of any person, firm, company, or corporation holding a 
permit, license or other instrument of authorization from 
the commission, or having an application therefor pend¬ 
ing before the commission. 

In any case where the application is for a license or for 
a modification of license, pursuant to a construction per¬ 
mit previously granted by the commission, such license or 
modification of license will be granted without hearing if 
it appears conclusively to the commission that all the terms, 
conditions, and obligations set forth in the application for 
construction permit and in the permit have been fully met 
and that no causes or circumstances have arisen since the 
granting of such permit which would make the granting 
of said license or modification of license against public in¬ 
terest. 

Sec. G. Hearings in Cases Where Applications are 
Granted in Part.—Where any application is granted by 
tlie commission in part or with any privileges, terms, or 
conditions other than those requested pursuant to section 
5 and without a hearing thereon, the action of the commis¬ 
sion shall be considered as the granting of such application 
unless the applicant shall, within 15 days of the date of 
mailing bv the secretarv of his written notice of such 
action, file with the commission a written request for a 
hearing with respect to the part or with respect to the 
privileges, terms, or conditions not granted. The request 
for hearing shall be accompanied by a statement in writing 
of the facts which the applicant expects to prove upon such 
hearing. Upon; the receipt of such request and statement 
in proper form, the application will be set for hearing in 
the same manner as other applications are set for hearing 
and the applicant and other parties in interest notified 
thereof. Within a period of 10 days from the receipt of 
such notice of hearing the applicant shall deliver or mail a 
copy of the statement of facts to be proved by it to all other 
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parties notified of the hearing and shall file with the com¬ 
mission an affidavit stating that this requirement has been 
met. The evidence to be offered by any applicant upon 
such hearing shall be limited to the matter contqined in the 
applicant’s written statement of facts to be proved by it. 
Pending such hearing the effective date of tlie commis¬ 
sion’s action with respect to such application shall be post¬ 
poned to the date of the commission’s decision after 
hearing. 

77 Sec. 7. All Other Applications Designated for 
Hearing.—In cases where the application is or has, 
pursuant to section 4 hereof, been determined tp be proper 
upon its face but the commission is unable to; determine 
without a hearing on the merits; 


(a) That the granting of such application either in whole 
or in part would serve public interest, convenience, or 
necessity; 

(b) That the granting of such application either in whole 
or in part would not aggrieve or adversely affect the in¬ 
terest of any person, firm, company, or corporation hold¬ 
ing a permit, license, or other instrument of authorization 
from the commission, or having an application therefor 
pending before the commission, 


the commission will designate the same for hearing and the 
following procedure will govern: 

(1) The secretary shall forthwith mail a written notice 
to the applicant setting forth the action of the Commission 
(together with such statement of the commission’s reasons 
therefor as shall be appropriate to the nature o|‘ the appli¬ 
cation), the time and place for hearing and a list of the 
other parties notified thereof. 

(2) In order to avail himself of the opportunity to be 
heard, the applicant shall, within 20 days of the; mailing of 
the notice by the secretary, file with the commission a 
written appearance consisting of a statement of his desire 


to be heard, together with a statement in writing of the 
facts which he expects to prove at such hearing and an affi¬ 
davit showing that a copy of such written statement has 
been served upon or mailed to all other parties j notified of 
the hearing. 

(3) In case no appearance or statement in writing of the 
facts to be proved upon such hearing is filed bjj the appli- 
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cant within the time so specified (or any extension thereof 
as the commission may grant upon proper showing), the 
applicant will be defaulted and the application denied with¬ 
out a hearing and the secretary shall so notify the other 
parties to the hearing. 

(4) In case the appearance and statement in writing of 
the facts to be proyed is duly and seasonably filed, the ap¬ 
plication will be entered upon the hearing docket. 

(5) If at the date set for hearing, either originally or as 
a result of continuances, the applicant does not appear, a 
default will be entered and the commission will deny the 
application. 

(6) After a hearing has been held in accordance with the 
foregoing, the commission may grant the application, deny 
it, or grant it in part, or deny it in part. 

(7) A partial denial of any application after hearing 
thereon shall be considered as a denial of the application. 

Sec. 8. Repetition of Applications.—Where an applicant 
has more than one application pending for essen- 
78 tially the same instrument of authoriaztion, with re¬ 


spect to the character of station, type of service and 
the territory sought to be served, the commission shall 
determine which of such applications shall be first consid¬ 
ered by it. Where an applicant has been afforded an op¬ 
portunity to be heard with respect to a particular applica¬ 
tion and the commission has, after hearing or default, 
denied the application, the commission will not consider or 
designate for hearing another application by the same ap¬ 
plicant. or for his successor or assignee, until after the 
lapse of periods of time as follows: 

( a ) Where the second application is for exactly or sub- 
stantiallv the same instrument of authorization with re- 
spect to the privileges, terms and conditions requested, and 
the territory sought to be served, a period of 12 months 
must elapse from and after the date of the commission’s 
denial of the first application. 

(b) Where the second application is for the same kind of 
instrument of authorization, with respect to type of service 
and the territory sought to be served, a period of six 
months must elapse from and after the date of the commis¬ 
sion’s denial of the first application. 

Provided , however, That the foregoing provisions shall 
have no application where, since the commission’s denial of 
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the first application, there has been a material change in 
the facilities available for designation to the particular 
service sought to be established in the territory? sought to 
be served. j 

Sec. 9. Applications Pending Appeal from Decisions of 
the Commission.—Where an appeal has been taken from 
the action of the commission in denying a particular appli¬ 
cation, the commission will not consider or designate for 
hearing another application for the same kind i of instru¬ 
ment of authorization, with respect to the type j of service 
and territory sought to be served, filed by the shine appli¬ 
cant, his successor or assignee, until the final disposition 
of such appeal, provided, however, that where, pursuant to 
section 7 of subtitle B, an application is granted in part 
and denied in part and the applicant desires to utilize the 
partial grant and to contest the partial denial, any such ap¬ 
plicant shall be permitted during the pendency of such ap¬ 
peal, and without prejudice thereto, to file such Application 
or applications as shall be necessary or requisite to the 
utilization, extension, or renewal, but not for a modification 
of the instrument in the particulars theretofore denied, and 
the commission will consider and dispose of these applica¬ 
tions. ! 

Sec. 10. Application Involving Conflicting Claims, etc.— 
In fixing dates for hearings the secretary will, Iso far as 
possible, endeavor to fix the same date for hearings on all 
related matters which involve the same applicant and for 
hearings on all applications which by reason of the 
79 privileges, terms, or conditions requested present 
conflicting claims. 

Sec. 11. Depositions.—In exceptional cases th^ commis¬ 
sion may, either on its own motion or on written bequest by 
a party setting forth the facts which he expectsj to prove 
and the causes or reasons for the taking thereof; issue an 
order directing the time, place, and manner in which the 
testimony of a witness shall be taken by deposition. Such 
order shall be served upon all parties to the proceeding in 
which the deposition is to be used, and such deposition, 
when not otherwise directed, shall be taken, transcribed 
and executed in the usual manner before any officer having 
power to administer oaths. The time within which any 
such deposition shall be filed with the commission shall be 
fixed in the order directing the taking thereof. 
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Sec. 12. Witnesses and Subpoenas.—Subpoenas may be is¬ 
sued by the commission or any member thereof or by an 
examiner appointed by the commission to compel the at¬ 
tendance of any witness at any hearing or at the taking of 
any deposition, or to compel the production of any docu¬ 
ment. Service of any such subpoena mav be made bv anv 
United States marshal or bv his deputv or bv anv citizen 
of the United States competent to be a witness. If service 
is made by a United States marshal or by his deputy, his 
service shall be evidenced by his return thereon; if made 
by any other person by his affidavit stating the manner in 
which service was made, which affidavit shall be attached 
to and returned with the original subpoena. Witnesses who 
attend any hearing or the taking of any deposition in an¬ 
swer to a subpoena are entitled to and shall receive the same 
fees and mileage as are paid for like services in the courts 
of the United States, such sum to be paid by the party at 
whose instance the testimonv is taken. 

Sec. 13. Opening and Closing.—In each formal hearing 
held on an application for an instrument of authorization, 
the applicant shall have the opening and closing of the evi¬ 
dence and argument, if anv. In each formal hearing held 
on an order of revocation the commission shall have the 
opening and closing. In cases where the foregoing rules 
are inapplicable' under the issues to be presented, the com¬ 
mission or the person conducting the hearing may fix the 
order of procedure. 

Sec. 14. Amendments.—Where no prejudice results to 
other parties, a party will be permitted to amend his ap¬ 
plication, answer, or other pleading at any time prior to 
the conclusion of hearing provided, however, that no 
amendment of an application for an instrument of author¬ 
ization as to the frequency, power, hours of operation, 
equipment, location of station, or points of com- 
80 munication in case of stations other than broadcast¬ 
ing) will be permitted unless such amendment is 
filed with the commission not later than 20 days before the 
hearing date. In all cases where an amendment is made to 
any application contrary to the foregoing provisions, such 
amendment shall have the effect or setting aside the assign¬ 
ment for hearing and any such application so amended 
shall be treated in all respects as an application originally 
filed. In any case where an application is amended in the 
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particulars above enumerated the secretary shall notify all 
parties affected thereby. 

i 

i 

Subtitle C.—Revocation Proceedings.; 

Section 1. Revocation Proceedings and tlife Conduct 
Thereof.—Revocation proceedings under sectioii 14 of the 
radio act shall be governed by the following procedure: 

(a) Such proceedings shall in all cases be initiated by 
an order of revocation served upon or mailed bjy the com¬ 
mission to the holder of the license in question directing 
him to appear upon a date certain not less than 30 days 
after receipt of such notice and show cause why jsuch order 
of revocation should not be made effective. This order of 
revocation shall be accompanied by a written statement of 
the cause for such proposed revocation. 

(b) Either the respondent or any person in interest who 
would be aggrieved by any such revocation will b0 accorded 
an opportunity to appear and be heard in opposition to 
such order if, prior to the hearing date therein fixed, such 
respondent or other person shall deliver to the commission 
a written application therefor. 

( c ) Upon the filing of any such application the order of 
revocation shall stand suspended until the conclusion of the 
hearing herein provided for and the decision of the com¬ 
mission thereon; and the commission will forthwith fix the 
date for hearing and shall immediately mail ja written 
notice of the time and place for such hearing to respondent 
and to all parties known to be interested in such license. 
The date fixed for hearing shall not be earlier than 30 days 
from the mailing of the notice thereof as herein | provided. 

( d ) Not later than 20 days after date of mailing of the 
notices of hearing, respondent shall file with thb commis¬ 
sion an answer executed and sworn to by a person having 
knowledge of the facts, in which answer the allegations of 
the statement of cause for revocation shall be specifically 
and in detail denied or explained as the case mav| be. Any 
person other than the respondent may likewise file an an¬ 
swer within the same time and upon the same tbrms and 
conditions. Evidence to be introduced upon such hearing 
will be limited to the issues formed by the commission’s 
statement of cause for revocation and the answers filed 
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thereto, and in case no such answer is tiled within 
81 the period herein fixed or such extension thereof as 
the commission may allow, an order of default will 
be entered, no hearing will be held, and an absolute order 
of revocation will be issued forthwith. 

{e) After hearing has been held in accordance with the 
foregoing, the commission may affirm or revoke such order 
of revocation. 

Subtitle I).—Formal Hearings and the Conduct Thereof. 

Section 1. Parties to Hearings.—All persons who are 
permitted to be heard in support of any application made 
by them shall be referred to as “applicants.” All per¬ 
sons who are permitted to be heard in opposition to any ap¬ 
plication or licensees against whom revocation proceedings 
are instituted shall be referred to as “respondents.” All 
persons, firms, companies, or corporations holding permits, 
licenses, or other instruments of authorization from the 
commission, or who have applications pending before the 
commission who would be aggrieved, or whose interests 
would be adversely affected by the granting of any applica¬ 
tion designated for hearing, shall constitute proper parties 
respondent and shall be notified of any such hearing. 

Sec. 2. Commission a Party.—The commission, repre¬ 
sented by its general counsel or such assistants as he may 
designate, shall be a party to every formal hearing to the 
extent that in its judgment such participation is necessary 

to carrv out the intent of the laws and treaties of the United 
% 

States and of these regulations. 

Sec. 3. Intervention.—Any governmental department or 
officer, any person, firm, company, or corporation, or any 
State or political subdivision thereof may, at any time, 
more than 10 days prior to the date of any hearing, file 
with the commission a petition to intervene therein in sup¬ 
port of or in opposition to any application designated for 
hearing. If the petition discloses a substantial interest in 
the subject matter of the hearing the commission will grant 
the same and permit the petitioner to be heard at such hear¬ 
ing subject to regulations hereinafter imposed. 

Sec. 4. Taking of Testimony and Argument.—In case of 
any formal hearing herein provided for the testimony may 
be taken before a quorum of the commission, before less 
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than a quorum of the commission or before any examiner 
appointed by the commission in the discretion of the com¬ 
mission, as follows: 

(a) In the event that the testimony is taken before the 
commission it may be followed by oral argument by the par- 
ties or by the filing of briefs, or both, at the discretion of 
the commission, and the case shall thereafter j be decided 
bv the commission on the basis of the testimony heard and 
the proceedings had. 

82 ( b ) In the event that the testimony is taken before 

less than a quorum of the commission or before an 
examiner, the testimony, duly transcribed, shall be reported 
back to the commission by the person or persons j conducting 
such hearing together with a written report j containing 
recommendations as to the decision to be made tjhereon and 
the facts and grounds upon which such recommendation is 
based. A copy of such report shall be mailed by the com¬ 
mission to each party participating in the hearing, and such 
party or parties shall have the right, providing the same is 
exercised within a period of 15 days from the mailing of 
such report, to file exceptions to said report. Such excep¬ 
tions shall point out with particularity the alleged error in 
said report and shall contain specific reference to the page 
or pages of the transcript of hearing or report referred to. 
In case any party filing an exception to a report desires 
oral argument thereon, he shall accompany the exceptions 
with a written request for such argument before! a quorum 
of the commission and shall file therewith an affidavit stat¬ 
ing that a copy of such exceptions and request for oral 
argument has been mailed to or served upon every other 
party participating in the hearing. Upon receipt of such 
request and affidavit, the commission may in its ;discretion 
fix a time for such oral argument to be held at its office in 
Washington, D. C., and give adequate notice to jill parties 
participating in the hearing or it may consider gnd decide 
such matter without argument. 

Sec. 5. Continuances.—Continuances of date of hearing, 
extensions of time for filing documents required to be filed, 
or for the taking of any other step in connection! with any 
hearing, mav be granted for reasons such as are usually 

5—5422a ! 
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considered sufficient for analogous continuances and exten¬ 
sions in the courts of the United States, providing, how¬ 
ever, that request for such shall be made in writing setting 
forth the reasons therefor, and the additional time required, 
and provided, further, that such requests shall be made at 
a time and in such manner as to avoid unnecessary hardship 
or expense to other parties to the proceeding. 

Sec. 6. Briefs.—Whenever consent is given to the filing 
of any briefs in connection with any hearing, 10 copies shall 
be filed with the commission within 20 days from the date 
on which hearing of testimony is concluded unless upon an 
affirmative showing the commission fixes a longer period. 
Each other party shall have 10 days from the filing of such 
brief within which to file an answer brief to any brief filed 
by such party. At or prior to the date fixed for filing any 
brief, the party filing the same shall serve or mail at least 
one copy thereof to every other party to the proceed- 
83 ing and no briefs will be accepted or considered by 
the commission unless accompanied by an affidavit 
to the effect that this requirement has been met. 

Sec. 7. Documents to be Typewritten or Printed.—All 
pleadings, briefs, or other documents filed in connection 
with any hearing shall be printed or typewritten with such 
type and on such quality of paper as shall be easily legible. 
The commission reserves the right to refuse to receive or 
consider any document that does not meet this requirement. 

Sec. 8. Evidence.—Except as hereinafter stated the rules 
of evidence governing civil proceedings in the courts of the 
United States shall govern formal hearings before the com¬ 
mission, any commissioner or examiner, provided, how¬ 
ever, that the commission reserves the right to relax such 
rules in any case where in its judgment the ends of justice 
will be better served by so doing. 

(a) In any hearing on an application for an instrument 
of authorization the following records of the commission 
shall be considered as a part of the record without special 
request or offer by any party unless otherwise stated in the 
transcript; 

(1) A list of all stations, together with their authorized 
power, frequency, and hours of operation, licensed in the 
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i 

band of frequencies 1 in which authorization to operate is 
sought; 

(2) A list of all applications pending at the date of said 
hearing with respect to any station seeking tp operate in 
said band; 1 

(3) Such of the commission’s published rules, regula¬ 
tions and general orders as have to do with ihe band of 
frequencies in question and with the services permitted in 
such band. 1 

(b) Copies of reports of any governmental | department 

or agency made by an employee thereof in the course of his 
duties in so far as they are material shall be admissible in 
evidence without further authentication than statement 
from the proper custodian of any such record 6r from the 
person compiling the same that the copy in question is a 
true copy of such record and that the recordj is what it 
purports to be. j 

(c) Where relevant and material matter offered in evi¬ 
dence is embraced in a document containing other matter 
not material or relevant and not intended to be| put in evi¬ 
dence, such document will not be received but the party of¬ 
fering the same shall present to opposing counsel and to the 
commission the original document together with true copies 
of such material and relevant matter taken therefrom as it 

is desired to introduce. Upon presentation of such 
84 matter in proper form it may be received in evidence 
and become a part of the record, provided, however, 
that opposing counsel shall be afforded an opportunity to 
introduce in evidence, in like manner, other portions of such 
document if found to be material and relevant. 

(d) Except as herein otherwise expressly provided no 
document or exhibit or a part thereof shall be received as or 
admitted in evidence unless the offer in evidence is ac¬ 
companied by a tender of the original and a full, true, and 
correct copy or a full, true, and correct copy of guch docu¬ 
ment or exhibit in duplicate. 

( e) Except as herein expressly stated, unsworn docu¬ 
ments and oral declarations will not be received ih evidence. 

_ j 

1 ‘’Band” or ‘‘hand of frequencies” as used herein shall be 1 taken as re¬ 
ferring to the major bands, namely, low (10 to 100 kilocycles), medium 
(100 to 550 kilocycles), broadcast (550 to 1.500 kilocycles), medium high 
(1.500 to 6.000 kilocycles), high (6.000 to 30,000 kilocycles), and very high 
(above 30.000 kilocycles). 
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(/) The introduction of merely cumulative evidence shall 
be avoided and the commission reserves the right to limit 
the number of witnesses that may be heard in behalf of a 
party on any issue. 

(g) Any party desiring to present his case in whole or in 
part by affidavit may do so by adhering to the following 
procedure: 

(1) Affidavits must be limited to material facts per¬ 
sonally known to affiants and must not contain expressions 
of opinion, argument, or conclusions; 

(2) Only the affidavits of parties and their respective 
agents and employees will be received; 

(3) Copies of all affidavits intended to be used in any 
hearing must be served upon or mailed to the commission 
and all parties notified of the hearing not less than 15 days 
prior to the hearing date and no affidavits will be received 
or considered by the commission unless accompanied by a 
further affidavit by the party, his agent or attorney, stat¬ 
ing that this requirement has been met; 

(4) Any party to a hearing may, upon the receipt of a 
copy of an affidavit from any other party, as provided in 
the foregoing subparagraph (3), prepare and file counter¬ 
affidavits which shall be limited in their scope to an expla¬ 
nation or denial of the facts alleged in the affidavits to 
which they relate. 

Subtitle E.—Informal Hearings and the Conduct Thereof. 

Section 1. Method of Obtaining and Procedure.—The 
commission may upon petition by any person or upon its 
own motion hold such informal hearings as it may deem 
necessary from time to time in connection with the inves¬ 
tigation of any matter which it has power to investigate 
under the law, or for the purpose of obtaining information 
necessary or helpful in the determination of its policies, the 
carrying out of its duties, or the formulation or amend¬ 
ment of its rules and regulations. For such purposes it 
may summon witnesses and require the production 
85 of testimony as in formal hearings but the procedure 
to be followed shall be informal and such as in the 
opinion of the commission will best serve the purposes of 
such hearing. 


THE FEDERAL RADIO COMMISSION 


69 


Subtitle F.—Preparation of Record on Appeal. 

Section 1. Preparation and Stipulation by General Coun¬ 
sel.—Where an appeal is taken from a decision of the com¬ 
mission to the Court of Appeals of the District iof Columbia 
or to a district court in the United States, thie record re¬ 
quired to be filed in such court by section 16 pf the radio 
act of 1927 shall be prepared under the supervision of the 
general counsel of the commission and shall j be certified 
by the secretary of the commission. The general counsel 
shall have power to stipulate with the appellant to such 
extent as mav be necessary to omit unnecessary matter from 
the record provided that the interests of neither the com¬ 
mission nor of any other party to the record is adversely 
affected bv such omission. 

ms 

Sec. 2. Stipulation Between Parties.—Where the case has 
been in its essential nature a controversy between two or 
more parties and no interest of the commission or of the 
public is involved, the general counsel will observe and 
give effect to any stipulation entered into between the par¬ 
ties as to what matters shall or shall not be included in the 
record. 

Subtitle G.—General Orders. 


Section 1. Scope, Promulgation, and Effective Date.— 
Such action by the commission as affects a largp number of 
persons and does not arise out of a formal hearing, such as 
the enactment of further regulations or as an amendment 
to these regulations, shall be taken by general prder which 
shall be promptly promulgated by the secretary, shall be 
numbered serially and shall bear both the date pf adoption 
and the effective date. 

86 Federal Radio Commission, Washington, p. C. 


General Order No. 95. 

i 

3123. I 

i 

At a session of the Federal Radio Commission held at its 
offices in Washington, D. C., September 29, 1930; 

For the purpose of giving the Federal Radijo Commis¬ 
sion more accurate information concerning radjo stations, 
for the prevention of violations of Section 12 of the Radio 
Act of 1927, as amended, and further to give effpct to other 
provisions of the law, 
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It is hereby ordered: 

1. That all applications for consent to the assignment of 
a construction permit or license shall be made upon forms 
prescribed by the Commission setting forth such facts as 
are necessary to show that the assignee is eligible and quali¬ 
fied to receive a construction permit or license and that 
the continued operation of the station will be in the public 
interest. Where the assignment is voluntary, the applica¬ 
tion shall be executed in duplicate by both assignor and as¬ 
signee, and duplicate verified copies of the sale or lease con¬ 
tract shall be attached to such application and made a part 
thereof. Such contract shall provide that the assignee will 
have complete control of the station equipment and appa¬ 
ratus and of its operation, including unlimited supervision 
of programs to be broadcast from the station, and shall be 
subject only to the consent of the Commission; where in¬ 
voluntary, it shall be executed by the assignee and shall, 
in addition, set forth the nature of such involuntarv as- 
signment, and a certified copy of the court order or legal 
instrument by which assignee has obtained such right; 

2. That the insolvencv of the licensee of anv radio sta- 
tion shall be grounds for the revocation of the station li¬ 
cense and/or the refusal of the renewal thereof. The ap¬ 
pointment of receivers upon grounds of insolvency and 
preliminary adjudications of bankruptcy will be considered 
by the Commission as prima facie proof of insolvency. 
Final adjudications will be accepted as conclusive; 

3. That a violation of any of the provisions of this order 
will be deemed grounds for the revocation of station li¬ 
cense, under Section 14 of the Radio Act of 1927, as amended, 
or for denial of the application for renewal of the station 
license held by a licensee so violating any provision of this 
order; 

4. That General Order No. 9 is repealed. 

FEDERAL RADIO COMMISSION, 

By JAMES W. BALDWIN, 

Secretary. 
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87 Federal Radio Commission, Washington, D. C. 

General Order No. 7 

April 28, 1927. 

The Federal Radio Commission hereby fixe? a maximum 
of one-half kilocycle as the extreme deviation from au¬ 
thorized frequency which will be permitted tb any broad¬ 
casting station operating under permit or license issued 
under the terms of the Radio Act of 1927. jThe Depart¬ 
ment of Commerce is hereby requested to notify its proper 
agents immediately of this order, and to direct them to re¬ 
port promptly any apparent violations thereof. Mainte¬ 
nance of the assigned frequency, within the limits herein 
prescribed, is the duty of each radio broadcasting station, 
and violation of this order will be deemed by] the Federal 
Radio Commission cause for revocation of license under 
Section 14 of the Radio Act of 1927. ] 

To facilitate the execution of this order,] each radio 
broadcasting station is hereby directed, effective 12:01 A. 
M., local time, Monday, May 9, to announce twice each 
day, at the beginning and end of its prograijn, that it is 
broadcasting on a frequency of — kilocycles by [authority of 
the Federal Radio Commission. 

88 Federal Radio Commission, Washington,] D. C. 

Examiner’s Report No. 119. 

Docket No. 1116. 

In re Application of W. E. Riker (Station KFQU), Holy 
City, California. Renewal of License. Operating As¬ 
signment : Frequency, 1420 kc.; Power, 100 watts; Honrs 
of Operation, Shares with KGGC. 

i 

Report of Ralph L. Walker, Examindr. 

Applicant requests renewal of license to operate broad¬ 
casting station KFQU on the frequency of 1^20 kc, with 
power of 100 watts, sharing time with Station IjvGGC. The 
Commission, being unable to reach a finding that public in¬ 
terest, convenience and necessity would be served by grant¬ 
ing the application, designated the same for hearing, and 
a hearing was accordingly held on March 11 \ 1931. 
Arthur M. Free appeared for the applicant.! 

H. Newman appeared for the Commission. 
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Statement of Facts. 

In the course of the hearing of this matter, there were 
offered and admitted in evidence, without objection, two 
documents purporting to be affidavits of applicant admis¬ 
sible under Sub-title D, Section 7 of General Order 93. It 
now appears that said documents are inadmissible in that 
they do not contain sworn statements; the first being a 
stipulation between the applicant and others, and 
89 the second a letter addressed by the engineer of 
Station KFQU to the Secretary of the Federal 
Radio Commission, each document bearing an acknowledg¬ 
ment before a notary. 

On November 1, 1930, the licensee, W. E. Riker, entered 
into a written agreement with Paul Oard and Harry Cun¬ 
ningham, doing business as 44 Affiliated Broadcast Com¬ 
pany”, whereby all of the broadcasting time ot‘ station 
KFQU, with the exception of 15 minutes per day, was sold 
to the Affiliated Broadcast Company, to be resold or dis¬ 
posed of as thati company saw fit. Said agreement con¬ 
tained a provision that the company * * * will not at¬ 

tempt to broadcast anv matter that mav be contrarv to the 
intent and purpose of the radio laws and regulations 
*”. There is no requirement that proposed pro¬ 
grams be submitted to the licensee, nor does he reserve any 
right of censorship over program material. A considera¬ 
tion of all of the terms of the agreement leads to the con¬ 
clusion that its effect is to oust the licensee of substantial 
control of the programs of the station. This contract has, 
however, been cancelled and abandoned. 

The following deviations by applicant’s station from its 
assigned frequency are shown: 


Dec. 23, 1930, 6:31 p. m. 

, est. 1,600 cycles. 

Dec. 26, 1930, 5:43 “ 

44 1,600 

i i 

Dec. 26, 1930, 6:46 “ 

44 1,700 

i t 

Jan. 14, 1931, 7:22 “ 

44 1,700 

11 

Jan. 21, 1931, 6:01 “ 

44 1,000 

i i 

Jan. 21, 1931, 7:21 “ 

44 800 

c t 

Feb. 10, 1931, 3:01 a. in., 

44 700 

11 

Feb. 10, 1931, 3:08 a. m., 

44 700 

i t 

Feb. 10, 1931, 3:14 a. m., 

44 700 

l i 
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No explanation of these deviations is made qr attempted. 

No showing is made of the service being rendered by the 
station or the nature of its programs, aside from the fact 
that it. includes broadcasts by girl students of| a conserva¬ 
tory of music. 

! 

i 

90 Conclusions. ! 

; 

1. Applicant, on December 23 and 26, 1930,j January 14 
and 21, and February 10, 1931, operated Station KFQU at 
frequencies more than 500 cycles removed from its as¬ 
signed frequency, in violation of Commission's General 
Order No. 7. 

2. Said deviations in frequency are not shown to have 
been due to causes beyond the control of the applicant. 

3. Applicant has in the past, without the consent in writ¬ 
ing of the licensing authority, transferred apd assigned 
substantial rights granted him under his station license. 

4. Applicant has failed to show the character of service 
being rendered by Station KFQU. 

5. Applicant has failed to show a need for j the service 
being rendered by Station KFQU. 

6. Applicant has failed to show that public interest, con¬ 

venience and/or necessity will be served by granting his 
application for renewal of license for the operation of Sta¬ 
tion KFQU. | 

Recommendation. 

It is recommended that the application for j renewal of 
license of Station KFQU be denied. 

RALPH L. WALKER, 
RALPH L. WALKER, 

Examiner. 

Submitted March 24, 1931. 

91 Docket No. 1116. 

In re Application of W. E. Riker (Station KFQU), Holy 
City, California. Renewal of License^ 

i 

i 

Exceptions to Examiner’s Report No. Il9. 

W. E. Riker, of Holy City, Santa Clara Countjy, Califor¬ 
nia, being duly sworn deposes and says: 

l 
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1. The violation of the Commission’s General Order No. 
7 was caused by faulty crystals. One fault of the crystals 
was the development of two or more frequencies during 
operation and which was beyond the control of the appli¬ 
cant. Crystals also developed flaws. 

2. These deviations in frequency caused by faulty crys¬ 
tals were beyond the control of the applicant. Our last 
crystals have proved of the highest efficiency for some time 
past. 

3. The transferring and assigning of rights to operate 
the station never occurred; only a certain amount of time 
was temporarily leased to business agents and said busi¬ 
ness agents are no longer associated with said station, and 
this affidavit is intended to cover statements made in docu¬ 
ment heretofore furnished, referred to as being acknowl¬ 
edged before a Notary only. 

4. Our last application for License explains the char¬ 
acter of the service rendered by Station KFQU. 

5. The broadcasting of reports of fire in the Santa Cruz 
Mountains and vicinity to the fire patrol, general entertain¬ 
ment and educational programs and also neighborhood 
news and legitimate indirect advertising. 

6. Covered bv answer to No. 5. 

W. E. RIKER. 

Subscribed and sworn to before me this 9th day of April, 
1931. 

(Seal of R. R. Bell, Notary Public, Santa Clara 

Co., Cal.) 

R. R. BELL, 

Notary Public in and for the County 

of Santa Clara, State of California. 
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92 Federal Radio Commission, Washington, D. C. 

i 

4677. ! 

i 

i 

Docket No. 1116. ! 

i 

In re Application of W. E. Riker (Station KFQU), Holy 
City, California. Renewal of Licence. 

j 

Statement of Facts, Grounds for Decision, and Order of the 

Commission. 

i 

The Issues. 

i 

This is an application of W. E. Riker, (Statjion KFQU) 
Holy City, California, for renewal of license, j The station 
now operates upon the frequency of 1420 kc. wilth 100 watts 
power output and under a time-sharing basis jvith Station 
KGGC. Applicant requests renewal of hi^ license to 
operate on this assignment. After the filing of this appli¬ 
cation the Commission was unable to reach a 'finding that 
public interest, convenience and necessity would be served 
by granting the same and therefore designated the matter 
for hearing which was held before Examiner! Walker on 
March 11, 1931. The Examiner’s report, recommending 
denial of the application was submitted, March 24, 1931. 
Exceptions to the report were duly filed by the applicant. 

i 

Statement of Facts. 

The applicant in this case did not appear in person. An 
agent appeared for him and in addition to offering testi¬ 
mony in support of the application submitted certain docu¬ 
mentary evidence. Applicant’s exhibits numbered 1 and 2, 
were admitted in evidence without objection. In lieu of ap¬ 
pearance in person and by witnesses, the rules of the Com¬ 
mission permit the presentation of a case by affidavits pro¬ 
vided the same conform to certain regulations with respect 
thereto. It appears that the exhibits thus admitted are not 
affidavits but are copies of letters to which are attached 
acknowledgments before a notary public. It does not ap¬ 
pear from the acknowledgments that the matters set forth 
in the letters are sworn to or stated upon oath; to be true. 
They can not therefore receive the consideration of the 
Commission in support of the application. 
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The agent for the applicant was also sworn as a witness 
and the following appears from his statement: The appli¬ 
cant, AY. E. Riker, takes a keen interest in the unfortunate 
and unemployed and sometimes finds employment for them 
in his printing establishment and in the radio station. 
While conducting this philanthropic work he has met with 
several who have attempted to take advantage of him by 
making certain charges which in most instances have in¬ 
variably resulted in such charges being dismissed or found 
untrue after a court trial thereon. The radio station is 
used as a sort of conservatory of music for girls who attend 
the applicant’s establishment at Holy City, California. 
Another hobby of the applicant is his fight on communism 
by the publishing of pamphlets and the making of speeches 
against communism, some of which are broadcast by the 
applicant’s station. 

93 On November 1, 1930, the licensee. AY. E. Riker, 
entered into a written agreement with Paul Oard 
and Harry Cunningham, doing business as “Affiliated 
Broadcast Company”, whereby all of the broadcasting 
time of station KFQU, with the exception of 15 minutes 
per day, was sold to the Affiliated Broadcast Company to 
be resold or disposed of as that company saw fit. Said 
agreement contained a provision that the company 
“* * * will not attempt to broadcast any matter that 

may be contrary to the intent and purpose of the radio 
laws and regulations There is no requirement 

that proposed programs be submitted to the licensee, nor 
does he reserve any right of censorship over program ma¬ 
terial. This contract, however, has been canceled and 
abandoned. 

The following deviations by applicant’s station from its 
assigned frequency are shown: 

Dec. -3, 1930, 6:31 p. m. est. 1,600 cycles. 

Dec. 26, 1930, 5:43 p. m. est. 1,600 cycles. 

Dec. 26, 1930, 6:46 p. m. est. 1,700 cycles. 

Jan. 14, 1931, 7:22 p. m. est. 1,700 cycles. 

Jan. 21, 1931, 6:01 p. m. est. 1,000 cycles. 

Jan. 21, 1931, 7:21 p. m. est. 800 cycles. 

Feb. 10, 1931, 3:01 a. m. est. 700 cycles. 

Feb. 10, 1931, 3:08 a. m. est. 700 cycles. 

Feb. 10, 1931, 3:14 a. m. est. 700 cycles. 
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No explanation of these deviations is made oii attempted. 

No showing is made of the service being r'endered by 
the station or the nature of its programs, aside from the 
fact that it includes broadcasts by girl studentjs of a con¬ 
servatory of music and that the applicant sometimes broad¬ 
casts a speech on the subject of communism. 


The Exceptions. 

i 

The exceptions to the Examiner’s report present no sub¬ 
stantial questions with respect to the findings and con¬ 
clusions of the Examiner. Certain facts are stated in the 
exceptions in affidavit form which cannot noiw be con¬ 
sidered as properly before the Commission in this pro¬ 
ceeding. 

i 

i 

Grounds for Decision. 


On the record in this case the Commission! is of the 
opinion and so finds: 

1. The applicant has operated Station KFQU| upon sev¬ 
eral different occasions at frequencies more than! 500 cycles 
removed from the assigned frequency of the !station in 
violation of the regulations of the Commission.! 

2. There is no showing made in this record ill explana¬ 
tion of the frequency deviations of applicant’s station. 

3. The applicant did at one time assign an(l transfer 
substantial control of the station without the consent of 

the Commission as required by law. 

94 4. There is not a sufficient showing made in this 

^ I 

record of the character of service being! rendered 
or that such service meets the need of the area! served. 

5. There is no showing made that applicant! possesses 


the financial ability to maintain the proper operation of 
Station KFQU. 

6. Public interest, convenience and/or necessity would 
not be served by the granting of this application for re¬ 
newal of license. 


Order. 


On consideration of the evidence in this ca$e, of the 
Examiner’s report and of the exceptions filed thereto, it 
is accordingly ordered: 
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(1) That the exceptions to the Examiner’s report filed 
by W. E. Riker be and the same are hereby overruled; and 

(2) That the application of W. E. Riker for renewal of 

license be and the same is hereby denied. 

* 

Lafount, Commissioner, dissents. 

Filed May 22, 1931. 

95 In the Court of Appeals of the District of Columbia. 

No. 5422. 

W. E. Riker (Station KFQU) 

v. 

Federal Radio Commission. 

Certificate of James IF. Baldwin, Secretary of the Federal 

Radio Commission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the annexed papers 
and documents constitute and are the originals and/or 
full, true, and correct copies of all the papers and evi¬ 
dence presented! to the Federal Radio Commission upon 
the matter involved in the above entitled cause and also 
its statement of facts, grounds for decision, and order in 
the matter of said application. 

Witness rav hand and the seal of the Federal Radio Com- 
mission this — dav of Julv, 1931. 

[Seal U. S. Federal Radio Commission.] 

JAMES W. BALDWIN, 

Secretary. 

[Endorsed:] Court of Appeals, District of Columbia. 
Filed Jul. 7, 1931. Henry W. Hodges, Clerk. 
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96 In the Court of Appeals of the District of Columbia. 

I 

No. 5422. ! 

! 

W. E. Riker (Station KFQU) 


v. 

i 

i 

Federal Radio Commission. 

i 

Joint Stipulation for Printed Record by Attorneys for 

Appellant and Appellee. 


i 

It is hereby stipulated and agreed by and between How¬ 
ard S. LeRoy, Attorney for W. E. Riker (Station KFQU), 
Appellant, and Duke M. Patrick, Assistant General Coun¬ 
sel of the Federal Radio Commission, Appellee, that in 
printing the record in the above-entitled cause jthere shall 
be omitted therefrom the following pages: 1. The last 
twenty-four lines of page 23 (part of General Order 
No. 103. 


2. Omit paragraphs a, b, c, e to bottom of pa^e 24 (part 

of Minute 353). i 

3. Omit pages 56, 59, 61, 63, 65, 67, 69, beijng similar 
certificates by W. D. Terrell, Director of Radio, Depart¬ 
ment of Commerce, certifying that the annexed corre¬ 
spondence and documents are true copies of thje originals 
in his custody. 

That a copy of this stipulation be included in the printed 
record. 

Counsel for both appellant and appellee agree that the 
matter omitted is immaterial to the determination of the 
questions involved and that the printing thereof would be 
a needless expense. 

HOWARD S. LeRQY, 
Attorney for Appellant. 

D. M. PATRICK, | 

Attorney for Appellee. 


July 14, 1931. 


97 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. W. E. Riker (Station KFQU) v. 
Federal Radio Commission. No. 5422. Joint stipulation 
for printed record by attorneys for appellant nnd appel- 
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lee. LeFevre & LeRoy, Attorney- and Counsellor- at Law, 
Hibbs Building, 725 Fifteenth Street, Washington, D. C. 
Court of Appeals, District of Columbia. Filed Jul. 14, 
1931. Henry W. Hodges, Clerk. 

Endorsed on cover: Federal Radio Commission. Xo. 
5422. W. E. Riker (Station KFQU), appellant, vs. The 
Federal Radio Commission. Court of Appeals, District of 
Columbia. Filed Jun. 10, 1931. Henry W. Hodges, Clerk. 
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IN THE 


(tart of Apprala. listrirt of Columbia 

W. E. Riker, Station KFQU, 

Appellant, 

| 

against 

I 

Federal Radio Commission, i 

7 

Appellee. 


No. 5422 


APPEAL FROM THE FEDERAL RADIO 

COMMISSION I 


BRIEF IN BEHALF OF APPELLANT i 


I. STATEMENT OF THE PROCEEDINGS ; 

This appeal is from an order of the Federal Radio 
Commission, dated May 22, 1931, refusing to grant the 
application of the appellant, W. E. Riker, for renewal 
of broadcasting license of Station KFQU, at|Holy City, 
California, using 100 watts power on the 1420 kilocycle 
frequency. (R. 77-78.) 

The Station has been in continuous operation under 
successive licenses from the Department of Commerce 
and the Federal Radio Commission since jOctober 6, 


1924. The application for renewal of license dated De¬ 
cember 17, 1930 (R. 11-17), filed with the Commission 
was set for hearing and the applicant notified on Febru¬ 
ary 16, 1931 (R. 21-22). Deviations cited by the Com¬ 
mission in notice of hearing were remedied and evidence 
thereof furnished to Commission by applicant (R. 32- 
35). Application, however, was not withdrawn from 
hearing docket by Commission. The alleged hearing was 
held on March 11, 1931 (R. 22-32). 

The Examiner in his report recommended denial of 
renewal application (R. 72-73). Appellant filed excep¬ 
tions to Examiner’s Report (R. 73-74). The exceptions 
were overruled by Commission’s order confirming Ex¬ 
aminer’s Report (R. 75-78). Appellant’s Station was 
ordered off the air by the Commission on May 29th. 
Appellant filed formal protest and request for actual 
hearing on June 6, 1931, setting forth in detail full facts 
and all correspondence with the Commission. Request 
for hearing was denied by the Commission. Appellant 
filed notice of Appeal and application for Stay Order. 
Stay Order was granted on June 13, 1931. Appellant 
was severely damaged by being forced off the air from 
May 29th to June 15, 1931. 

In appellant’s notice of Appeal and of the reasons 
therefor are set forth specifications of error upon which 
he relies and which need not be repeated here (R. 1-6). 


3 


II. THE COMMISSION’S DENIAL OF APPLICATION FOR RE¬ 
NEWAL OF LICENSE IS MANIFESTLY AGAINST THE 
EVIDENCE. 

A. The grounds for decision are unsupported by tlie record and 
wholly insufficient to justify the forfeiture of facilities exacted 
by the Commission. 


The Commission’s order of May 22, 1931, ]includes a 
statement of six grounds for the Decision and Order (R. 
77). It is to be noted that Commissioner Lafount dis¬ 
sented from this Decision; and that he is Commissioner 
for the fifth zone and thoroughly familiar with local 
conditions within the zone, including Station IKFQU. 


7. The first ground cited is that the applicant has oper¬ 
ated Station KFQTJ upon several different occa¬ 
sions at frequencies more than 500 cycles removed 
from the assigned frequency of the Station in viola¬ 
tion of the regulations of the Commission . 


General Order No. 7 relates to frequency; deviation 
(R. 71). The extreme deviation permitted is 500 cycles. 
Department of Commerce agents are directed to promptly 
report any apparent violations. The Order piakes the 
maintenance of the assigned frequency the duty of the 
station and states that violation of this order, if proven, 
will be deemed by the Federal Radio Commission cause 
for revocation of license under Section 14 of the Radio 
Act of 1927. | 

The Notice of hearing (R. 21), dated February 16, 
1931, specified five particulars of alleged departure from 
regulations of the licensing authority. Four of! these five 
specifications related to alleged deviations from the as- 


I 

i 


! 

I 
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signed frequency on four dates from December 23, 1930, 
to January 21, 1931, inclusive. 

At the alleged hearing counsel for the Commission in¬ 
troduced Exhibits consisting of certified copies of four 
affidavits executed by one Frank L. Kellogg of San Fran¬ 
cisco, an Assistant Radio Inspector, asserting measure¬ 
ment and calculation of frequency deviations by Station 
KFQU in excess of 500 cycles on the four occasions speci¬ 
fied in the notice of hearing (R. 47-53). Counsel for the 
Commission also introduced a certified copy of a fifth 
affidavit executed by one G. W. Earnhart of Denver, 
Colorado, an Assistant Radio Inspector, asserting three 
additional frequency deviations on February 10, 1931, 
timed as follows: 3.01 A.M., 700 cycles; 3.08 A.M., 700 
cycles; and 3.14 A.M., 700 cycles. This last deviation 
was not specified in the notice of hearing and was clearly 
objectionable had the applicant been represented in per¬ 
son or by counsel. The last affidavit was apparently used 
as make weight evidence for the Commission, for it 
specifies three separate deviations occurring within seven 
minutes of each other in the early morning of February 
10th. The Examiner, for the purpose of bolstering his 
otherwise unsupported recommendation of forfeiture, sets 
out in his Report (R. 72) what purports to be an im¬ 
posing array of nine deviations. Of these nine, three are 
listed as occurring within seven minutes of each other on 
February 10th, two are cited as occurring within a few 
minutes on January 21, 1931, and two more within a few 
minutes on December 26, 1930. If such allegations are 
to be thus accepted as a basis for forfeiture of facilities, 
there should be some reasonable time interval between 
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observations. No purpose is served by the cumulative 
effect of successive alleged deviations based on observa¬ 
tions taken within a few minutes or few seconcls, as may 
suit the pleasure of the inspector. The probative value 
of all this deviation proof is extremely doubtful. If it is 
to be used as a basis for forfeiture of facilities, the appli¬ 
cant is clearly entitled to being confronted with the As¬ 
sistant Radio inspectors, and to examining and cross- 
examining them as to their qualifications, experience, rec¬ 
ord, and the care and circumstances in connection with 
the making of the scientific measurements and calcula¬ 
tions. 

No evidence whatever was introduced by the Commis¬ 
sion as to the applicant’s bad faith, negligence,! careless¬ 
ness, or failure to take prompt remedial action on his 
learning of deviations. On this state of the record the 
question arises as to whether the specified deviations con¬ 
stituted violations of General Order No. 7, and; whether 
the violations were such as to justify a forfeiture of facili¬ 
ties valued in excess of $20,000.00 and built up over a 
period of more than six years. 

It is submitted that these deviations were caused by 
successive defective crystals beyond the appellantfs knowl¬ 
edge and power to control and that he took every reason¬ 
able step to remedy the situation; that he did reijnedy the 
situation: that the Commission was advised of the cor¬ 
rected situation prior to the holding of the hearing; that 
the deviations were technical and trivial in character as 
a basis for forfeiture of facilities, and caused j little, if 
any, interference in his isolated location. 


i 

i 
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The Commission has frequently interpreted renewal 
applications in this manner by reversing its Examiner’s 
recommendations. 

In Examiner’s Report No. 51 (Docket No. 970), Ex¬ 
aminer Pratt recommended that the application of Voice 
of Brooklyn, Inc., (WLTH), for renewal of license be 
denied. In this case the frequency deviations were even 
greater than those in the instant case, occurred in a popu¬ 
lous city with many neighboring transmitters, and were 
accompanied by circumstances causing the Examiner to 
conclude that the deviations were caused by carelessness 
or negligence. The Commission concluded that the de¬ 
viations were not sufficient to justify a forfeiture and con¬ 
sequently reversed the Examiner’s recommendations and 
renewed the license. 

In Examiner’s Report No. 53 (Docket No. 956), Ex¬ 
aminer Pratt recommended that the application of the 
Long Island Broadcasting Corporation (WWRL) for 
renewal of license be denied. In this case the appli¬ 
cant was proved guilty of excessive frequency deviations, 
failure to announce call letters properly, and improper 
announcement of phonograph records, all in violation 
of the General Orders of the Commission. The Ex¬ 
aminer concluded that the station had been operated 
with a disregard of the law and the regulations of the 
licensing authority. The Commission, however, re¬ 
fused to permit a forfeiture of facilities even in this 
case, reversed! the Examiner’s recommendations and 
renewed the license. It is submitted that there is no 
evidence in the record justifying any forfeiture of facili¬ 
ties by the appellant on the ground of deviation. 
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2. The second ground for decison is that no\ showing 
is made in this record in explanation of the fre¬ 
quency deviations. 

The record does in fact show that the deviations were 
caused by flaws in defective crystals, that this situation 
was eventually cured by the installation of a new Piezo 
Electric Crystal, Type N, with oil bath heat Stabiliza¬ 
tion (R. 73-74; R. 34-35, 30). j 

It is submitted that a showing is made in this record 
in explanation of deviations, and that the showing should 
have been held adequate in view of all the circumstances 
of this case. The circumstances were as follows: The 
deviations caused by flaws in successive defective crystals 
were remedied and finally cured as promptly as possible 
by the installation of a sound crystal. The Commission 
was duly advised of the corrections but failed ^o with¬ 
draw the hearing from the docket as it should have done 
on compliance by the applicant in good faith with the 
requirements. The Examiner, fully aware that the issue 
in the hearing was forfeiture of facilities, persisted in 
going through the form of a hearing without the appli¬ 
cant present and without his representation by counsel 
(R. 28). In the course of this anomalous proceeding, 
Honorable Arthur M. Free, Member of Congress from 
California, who was the only witness sworn at tHe hear¬ 
ing and who appeared on behalf of the applicant, offered 
two affidavits. These affidavits, one by the applicant and 
the other by the Station Engineer, were received and 
accepted in evidence by the Examiner without reserving 
his ruling and without objection by counsel for the Com¬ 
mission. In his Report the Examiner says: “In the 
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course of the hearing of this matter, there were offered 
and admitted in evidence, without objection, two docu¬ 
ments purporting to be affidavits of applicant admissible 
under Sub-title D, Section 7 of General Order 93. It 
now appears that said documents are inadmissible in that 
that they do not contain sworn statements; the first being 
a stipulation between the applicant and others, and the 
second a letter addressed by the engineer of Station 
KFQU to the Secretary of the Federal Radio Commis¬ 
sion, each document bearing an acknowledgment before 
a notary.” Sub-title D, Section 7 of General Order 93 
relates to a requirement that documents be typewritten 
or printed and has no relation whatever to the admissibil¬ 
ity of affidavits in evidence. This citation of Section 7 of 
General Order 93 was omitted in the Commission’s State¬ 
ment of Facts. This error on the part of the Examiner in 
buttressing his meticulous distinction as to what consti¬ 
tutes an admissible affidavit under General Order 93 is 
unfortunately characteristic of his and the Commission’s 
cavalier treatment of this case. The Examiner and the 
Commission, except for Commissioner Lafount, instead 
of stultifying themselves by spelling out technical re¬ 
finements of the Commission’s rules of evidence, would 
have been on far sounder ground to have considered 
fairlv the substantial merits of the situation. Here was 

j 

a small independent station in a remote mountain section 
of California rendering a useful public service to its local 
community since 1924. Without any carelessness or negli¬ 
gence on its part it is for the first time cited before the 
Commission for infraction of certain technical regula¬ 
tions. It corrects its mechanical equipment and so advises 
the Commission. The Commission, instead of with- 
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drawing the case from the hearing docket as it now has 
come to do in similar cases, rigidly insisted on pushing 
this station to a hearing for its continued existence. This 

i 

insistence extended to the point of proceeding to an al¬ 
leged hearing without the presence of the applicant and 
without his representation by counsel. In this situation 
the two affidavits in duplicate were offered in evidence 
by Honorable Arthur M. Free, the sole witness, who 
appeared and made a statement in support of the appli¬ 
cant. The affidavits were unobjected to by counsel for 
the Commission and received by the Examiner. It is 
submitted that in this situation it did not then [lie with 
the Examiner to exclude the two explanatory Affidavits 
by a narrow interpretation of the Commission’s regu¬ 
lations in his report, and then make such exclusion the 
basis of a recommendation of forfeiture of facilities in- 

i 

volving the loss of a going business built up over a period 
of years. The regulations of the Commission repose in 
the Examiner a measure of discretion in the application 
of Commission regulations. This discretion extends to 
the point of waiving the regulations in a meritorious 
case. Chief Examiner Yost, in his recent Report No. 248 
(Docket No. 1271) on the application of Mary ML Costi- 
gan for renewal of license (Station KFXY, Flagstaff, 
Arizona) wherein the applicant made no appearance and 
introduced no evidence in support of the applicatibn, rec¬ 
ommended (1), That the failure of the applicant to con¬ 
form to the rules of “Practice and Procedure before the 
Federal Radio Commission,” in this case be waived, and 
(2), That the renewal application of Station KFXY be 
granted. 


i 

I 

i 

I 


i 



10 


The attitude of the Commission in refusing to exact a 
forfeiture of facilities except after a strong case has been 
made out against the applicant is found in the applica¬ 
tion of WCLS, Inc., Joliet,, Ill., Docket No. 936, for 
renewal of license. Evidence proved that the station 
was operated for some time by a person who had no 
license of any kind and had been instructed to give his 
name as that of the former licensed operator of the sta¬ 
tion. The Examiner concluded (Report No. 52) that 
this was a deliberate and intentional violation of or 
attempt to evade the law. He accordingly recommended 
that the application for renewal be denied. The Com¬ 
mission, however, decided contra to the Examiner. (An- 
aylsis of Examiners’ Reports—Fisher, Assistant General 
Counsel, Federal Radio Commission, Sec. 7). 

This court has repeatedly decided appeals from the 
Commission on the basis of the substantial rights of the 
parties involved rather than on a narrow interpretation 
of administrative regulations. General Broadcasting 
Systems, Inc., v. Federal Radio Commission, 47 F (2d) 
426. It is submitted that this ground of decision is 
manifestly against the evidence and arbitrary and ca¬ 
pricious. 

3. The third ground for decision is that the Applicant 
did at one time assign and transfer substantial 
control of the station without the consent of the 
Commission as required by law. 

Again the conclusion of the Commission is too broad 
for its factual basis. The basis of this conclusion is the 
agreement of November 1, 1930, between the applicant 
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and a partnerhip composed of Harry Cunningham and 
Paul Oard (R. 36-41). A careful reading of this agree- 

i 

ment expressly negatives any idea of a transfer of sub¬ 
stantial control without the consent of the Commission. 
The agreement was merely an advertising soliciting ar¬ 
rangement made necessary by the remote location of the 
station and the desire of the advertising solicitors to 
secure their compensation for time sold over the station. 
The agreement was expressly limited in duration to three 
months, and subject to all radio laws and regulations on 
the part of both parties. There was no intention or at¬ 
tempt to assign the license or to part with control or 
operation and maintenance of the station. Thi$ is clear 
from the correspondence between the Radio division of 
the Department of Commerce and the applicant (R. 
42-44). It further appears that the agreement was sub¬ 
mitted in triplicate to the Radio supervisors in:Novem¬ 
ber, 1930, and that the phrasing was modified! to meet 
suggestions then made to conform to the rules and regu¬ 
lations of the Commission. Finally the agreement was 
cancelled as soon as it became known that it was in any 
way opposed to Commission policies. A reading of the 
agreement wholly fails to support the Examiner’s con¬ 
clusion that the licensee was ousted of substantial con¬ 
trol of the programs of the station. The Examiner states 
contract was “cancelled and abandoned.” (R. 72.) 


i 
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4. The fourth ground of decision is that there was not 

a sufficient showing made in this record of the 
character of service being rendered or that such 
service meets the need of the area served. 

The burden of proof resting on the applicant for re¬ 
newal of license has been discharged by the testimony 
of Honorable Arthur M. Free (R. 27-32). Congress¬ 
man Free was personally familiar with KFQU and the 
local situation in California and is also a member of the 
Merchant Marine and Fisheries Committee of the House 
dealing with radio matters. His testimony was the only 
testimony taken at the alleged hearing, and stands uncon¬ 
tradicted. Mr. Free clearly testified as to the good char¬ 
acter of the applicant, and the broad and disinterested 
public and social service rendered to people who need 
help. He also said “As to the type of the programs that 
are broadcast from that station, I will say that it is a 
really good type of program.” This testimony is mani¬ 
festly clear and unequivocal. The Commission’s con¬ 
clusion on this point is manifestly against the evidence, 
as no specific charges were made and no other evidence 
was introduced. 

5. The fifth ground for decision is that there is no show - 

ing made that applicant possesses the financial 
ability to maintain the proper operation of Station 

KFQU . 

It appears from the testimony of Mr. Free that the ap¬ 
plicant owns property in the Santa Cruz mountains on 
which Holy City is located and that he operates a num- 



13 


| 

i 


ber of associated enterprises such as restaurant, garage, 
and print shop (R. 29). It is also a matter of record 
that the applicant has continued to operate and maintain 
Station KFQU successfully since 1924. It is Submitted 

that these facts afford a sufficient basis to raise a reason- 

! 

able presumption as to the solvency and financial ability 
of the applicant Riker. Lack of more detailed data on 
this point is due to proceeding with the alleged hearing 
in spite of the absence of the applicant and th£ lack of 
legal representation. 

! 

i 

i 

6. The sixth ground for decision is that public interest, 
convenience and/or necessity would not be served 
by the granting of this application for renewal of 
license. 

The record is entirely devoid of evidence supporting 
this conclusion. The only evidence introduced by the 
Commission related to technical deviations from; assigned 
frequency, and the cancelled and abandoned advertising 
agreement, all of which stand adequately explained on 
the record. On behalf of the applicant Mr. Free testi¬ 
fied that the applicant put on “a really good type of 
program,” and, “he is doing it among people who need 
help.” He also testified that the applicant had for some 
years past carried on successfully a broad program of 
social and humanitarian activities directed particularly 
to the assistance of the unemployed and the unemployable 
and other movements for social betterment (RL 28-30). 
It is clear that an applicant carrying on a program of 
this type and otherwise complying with the Commission’s 
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requirements should have a greater claim to recognition 
than the average broadcasting station devoting itself ex¬ 
clusively to private profit. 

B. Forfeiture of broadcasting facilities may not be exacted by the 
Federal Radio Commission without clear and sound reasons of 
public policy. 


Whatever may be the ultimate decision as to property 
rights in broadcasting channels, this Court has wisely 
staked out certain restrictions in this new field extending 
a wholesome protection to both public and private user 
of this new agency. 

/. Technical and trivial deviations from Commission's 
regulations, promptly corrected, are not sound 
reasons for forfeiture. 

In addition to the decisions mentioned above, the Com¬ 
mission has sustained this principle in the following de¬ 
cisions involving applications for renewal of license. 

In Re Application of Camith Corporation (Station 
WKBO), Jersey City, New Jersey, for renewal of license 
(Docket No. 943), evidence was introduced showing that 
on a number of occasions the applicant broadcast phono¬ 
graph records without making the announcement as re¬ 
quired by the Commission. Circumstances were such 
that the Examiner (Examiner's Report No. 55) recom¬ 
mended denial of application for renewal on the ground 
of a careless disregard of the law and the regulations of 
the Commission. The Commission, however, reversed the 
Examiner’s recommendation. 
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In re Application of Standard Cahill Co., Inc. (Sta¬ 
tion WKBQ), New York City, for renewal pf license 
(Docket No. 937), evidence was introduced showing fail¬ 
ure to announce phonograph records and deviations from 
assigned frequency from 600 to 2,000 cycles. |The Ex¬ 
aminer concluded (Examiner’s Report No. 56) that there 
was a deliberate and intentional violation of regulations 
and recommended a denial of the application. The Com¬ 
mission decided contra. 

In re Application of Radio Station KGBZ, York, Ne¬ 
braska, for renewal of license (Docket No. 934), evi¬ 
dence indicated an excessive use of power and an un¬ 
authorized use of auxiliary apparatus in violation of 
regulations and statutes. The Examiner (Examiner’s 
Report No. 117) recommended a denial of the, applica¬ 
tion. The Commission reversed the recommendation of 
the Examiner. 

In none of the foregoing decisions did the Commission 
regard the conduct of the applicant such as to justify a 
forfeiture of facilities. | 

2. A cancelled and abandoned agreement with adver¬ 
tising solicitors selling time over the station is not 
a sound reason for forfeiture of facilities when 
there is no intended or actual transfer of licensee's 
interest or control over the station. 

In the following decisions, even where the Examiner 
after hearings on renewal applications found a Violation 
of the provisions of the Radio Act, the Commission has 
refused to order a forfeiture of facilities. i 


i 
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In re Application of Enquirer-News Company (Sta¬ 
tion WELL), Battle Creek, Michigan, for renewal of li¬ 
cense (Docket No. 935), evidence indicated operation for 
about five months at an unauthorized location and, after 
notice from the Supervisor of Radio that such operation 
was in violation of law, also operated on several occasions 
without a licensed operator. The Examiner concluded 
the applicant had violated Sections 20 and 21 of the 
Radio Act and recommended a denial of the application. 
The Commission refused to order a forfeiture of facili¬ 
ties even in this instance and reversed the Examiner’s 
recommendation. (Examiner’s Report, No. 58). 

In re Application of Louis G. Baltimore (Station 
WBRE), Wilkes-Barre, Pennsylvania, for renewal of li¬ 
cense (Docket No. 928), evidence indicated a violation 
of Section 1 of the Radio Act of 1927 and of the terms 
of license by excessive use of power, operation of the 
station on unauthorized frequencies, and excessive de¬ 
viations from the assigned frequency. The Examiner 
recommended a denial of the application for renewal on 
the ground that the station had been operated with a 
careless and negligent disregard of the law and the regu¬ 
lations of the licensing authority (Examiner’s Report No. 
60). The Commission decided that even in this case the 
violations were not such as to justify a forfeiture of facili¬ 
ties. 

3. Evidence produced by Commission at the alleged 
hearing in no way reflected on the adequacy of 
the public service of Station KFOU. 

The evidence introduced by counsel for the Commis¬ 
sion related to Radio Supervisor’s statements as to fre- 
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quency deviations, correspondence between applicant and 
Radio Supervisors, San Francisco, relative; to scope 
of agreement with advertising solicitors, copy; of adver¬ 
tising agreement of November 1, 1930, and correspond¬ 
ence between the Golden Gate Broadcasting Company 
(KGGC) and the Department of Commerce relative to 
time sharing arrangements (R. 35-52). The correspond¬ 
ence from the Golden Gate Broadcasting Company as 
to time sharing had no bearing on or relevancy to the 
issue of renewal of license and should have; been ex¬ 
cluded. No objection was made on behalf of applicant 
to this or any other evidence, due to the fact that appli¬ 
cant was not present and was not represented by counsel. 

The Examiner in his report, while going to| consider¬ 
able length to exclude the applicant’s explanatory affi¬ 
davits which he had received in evidence without objec¬ 
tion by counsel for the Commission, did not deem it neces¬ 
sary to exclude any of the evidence offered by the Com¬ 
mission. None of the evidence, however, derogates 
from the testimony of Congressman Free establishing 
that Station KFQU adequately serves public interest, 
convenience and necessity. (R. 27-32.) 


4. Decision of the Commission, if based on ex parte 
findings on evidence undisclosed to applicant, is an 
insufficient basis for forfeiture of facilities. 

This Court has held in Saltzman v. Stromberfi-Carlson 
Telephone Mfg. Co., 46 F. (2d) 612 in the case of a 
reassignment of a broadcasting station frequency that the 
station is entitled to a hearing, and that such hearing re¬ 
quirement is not satisfied unless applicant has ^n oppor- 


i 
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tunity to hear all the evidence and examine or cross- 
examine the witnesses. It is submitted that at least the 
same safeguard should be thrown about an applicant 
threatened with forfeiture of facilities as would be ex¬ 
tended to an applicant reassigned to another frequency. 

III. THE CO>EVIISSION’S DENIAL OF THIS APPLICATION 
SHOULD BE REVERSED FOR IRREGULARITIES SUB¬ 
STANTIALLY AFFECTING APPELLANT’S RIGHTS. 

A. The action of the Commission was without authority of law T in 
issuing a qualified license to applicant under a condition of 
temporary operation without notice of hearing. 

Under date of October 13, 1930, the Commission is¬ 
sued a Radio Broadcasting Station License for Station 
KFQU for the regular three-month period from October 
31,1930, to January 31, 1931 (R. 9-11). 

Under date of December 17, 1930, the appellant exe¬ 
cuted and duly filed with the Commission an application 
for renewal of that Radio Broadcasting License (R. 11- 
17). 

Under General Order No. 103 dated January 20, 1931, 
the licenses of all broadcasting stations were ordered re¬ 
newed except nine including KFQU which was set for 
hearing. The order extended the license until decision of 
the Commission as a result of the hearing (R. 18). 

Under date of April 24, 1931, a temporary license was 
issued reading in part as follows: “This license is issued 
on a temporary basis subject to such action as the Com¬ 
mission may take after hearing on the licensee’s pending 
application for renewal of license.” 

Without notice and without hearing, the Commission 
arbitrarily struck out the permanent status Station 


19 


KFQU had been enjoying and substituted therefor a tem¬ 
porary and highly uncertain status. This action took 
from the appellant a right of user which had| been built 
up into a going business, and, through the publicity inci¬ 
dental to this sudden change of status, seriously damaged 
the station as a public service agency. It is submitted 
that this change of status caused by a material qualifica¬ 
tion of the license effecting a temporary and conditional 
user is unauthorized under the following decisions of this 
Court: Westinghouse Electric & Manufacturing Co. v. 
Federal Radio Commission , 47 F (2d) 415; Courier 
Journal Company v. Federal Radio Commission, 46 F 
(2d) 614. | 

| 

B. Action of the Commission was irregular, arbitrary, and capric¬ 
ious, in that it failed to withdraw the appellant’s renewal 
application from the hearing docket, reconsider and grant it 
when the citations in the hearing notice werej satisfactorily 
remedied and explained to the Commission prior to date of 
hearing. 

After the appellant had been arbitrarily deprived of 
its regular status without notice and without hearing, 
and after the appellant had finally obtained a new and 
satisfactory crystal and had cancelled its advertising 

j 

agreement, the Commission still had ample Opportunity 
to mitigate the wrong by withdrawing the application 
from the hearing docket, reconsidering and granting it. 
The alleged hearing was not held until March 11, 1931. 
The last of the deviations from frequency wks reported 
as of February 10, 1931 (R. 52-53). j 

As regards the advertising agreement of November 1, 
1931, it had been submitted in triplicate to j the Radio 

Supervisor at San Francisco on November 24, 1930 (R. 

! 

i 

i 

i 

i 


i 
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36, 42-43). It is clear that the Commission knew that 
there were no substantial grounds on which to hold a 
hearing before March 11, 1931. 

The Commission recently has followed the practice of 
withdrawing and reconsidering applications after desig¬ 
nating them for hearing in the following cases: 

“Decisions of the Commission August 4, 1931. 

The following cases are withdrawn from the Hear¬ 
ing Docket, reconsidered and granted: 

Granted license 1000 kc, 
250 watts. (This ap¬ 
plication was set for 
hearing because of fail¬ 
ure to comply with 
Gen. Ord. 105). 

Granted License, 1060 
kc, 500 watts. (This 
appl. was set for hear¬ 
ing because of failure 
to comply with Gen. 
Ord. 105).” 

“Decisions of the Commission August 21, 1931. 

Appl. for renewal of 
broadcasting station li- 
WCOC Mississippi cense was set for hear- 

Brdcstg. Co. Inc. ing on August 11th, 

Meridian, Miss. has now been with¬ 

drawn from hearing 
docket and granted.” 


KFVD Los Angeles 
Brdcastg. Co., Culver 
City, Cal. 


i 

KWJJ KWJJ Brdcst. 
Co., Portland, Ore. 
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“Decisions of the Commission August 25, 1931. 

. 

In the following case the Commission reconsidered 
its action of August 7th, wherein it was ordered that 
a temp, renewal license be issued to station WKAQ, 
San Juan, P. R. As it now has been ascertained that 
station has complied with the provisions of G. O. 
105, a regular renewal license will be issued for the 
term beginning 3 AM, EST, Sept. 1, 1931 ,| and end¬ 
ing according to Special Minute #360, adopted 
April 16, 1931, in lieu of temp. lie. heretofore au¬ 
thorized.” 

! 

“Decisions of the Commission August 28j 1931. 

The following case was set for hearing upon its 
renewal application because eqpt. did not conform to 
requirements of Gen. Ord. 97. Since that tihie appli¬ 
cant’s eqpt. has been changed to comply with the 
Commission’s rules and regulations and the hearing 
scheduled for Sept. 2nd. cancelled. A regular re¬ 
newal license will be issued: 

KFDY So. Dak. State College 
Brookings, S. Dak.” 

| 

“Decisions of the Commission September |15, 1931. 

i 

In the following cases the Commission Reconsid¬ 
ered its action of August 7th and 14th, respectively, 
and granted renewal of licenses for term beginning 
3 AM, EST, Oct. 1st, and ending according to Spe¬ 
cial Minute #360, adopted April 16, 1931;! 

KM A, May Seed and Nursery Co., Shenandoah, 

| 

i 

. i 

KGBZ, Dr. Geo. R. Miller, York, Neb.” 


i 

! 


I 

i 

i 

i 


la. 
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“Decisions of the Commission September 18, 1931. 


KUT Rice Hotel 
Austin, Texas 


I 


Granted renewal of li¬ 
cense, 1500 kc, 100 
watts, unltd. time. 
(This station was 
designated for hearing 
for failure to comply 
with G. O.’s 111, 115 
and 105, and hearing 
date set for Sept. 24th. 
Station has now com¬ 
plied with G. O.’s and 
hearing will be can¬ 
celled.” 


C. Action of Examiner was highly irregular and prejudicial to the 
public interest and to the applicant in that he recommended 
the extreme penalty of forfeiture of facilities without ade¬ 
quate bearing. 


Section 11 of the Radio Act of 1927 (44 Stat. 1162, 
1167-47 U. S. C. A. par. 91) makes notice and hearing a 
prerequisite to forfeiture of facilities in case of unfavor¬ 
able decision on application for renewal of a broadcast¬ 
ing license. In construing this section of the statute this 
Court has wisely required a compliance with the cus¬ 
tomary procedure for safeguarding property rights irre¬ 
spective of what the ultimate decision may be as to 
property rights in broadcasting facilities. 

As to the question of what constitutes an adequate 
hearing, this Court has ruled that procedure by the Com¬ 
mission in the nature of an opportunity to the applicant 
to show cause why its facilities should not be changed 
was not such a hearing as required by the statute. Saltz- 
man v. Stromberg-Carlson Telephone Mfg. Co . 46 F 
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(2d) 612. In the same decision this Court came to the 
protection of the applicant as against the arbitrary ad¬ 
ministrative action of the Commission by fixing hearing 
requirements as follows: 


“Moreover, at such a hearing the Commission’s 
ex parte findings and conclusions, formulated in the 
absence of the applicant and based upon evidence 
undisclosed to him, are not sufficient to make out a 
prima facie case which must prevail unles? the ap¬ 
plicant show cause to the contrary. The provision 
for a hearing implies that the applicant is entitled to 
an opportunity to hear all the evidence, andiexamine 
or cross-examine the witnesses as in other ca^es. Anv 

i j 

other procedure would impose upon the applicant 
the burden of refuting a case resting upon evidence 
and considerations of which he could have no knowl¬ 
edge.” | 


If this Court affords this procedural protection to an 
applicant threatened with a change of frequency, lit would 
surely extend the same or an even higher! degree 
of protection to an applicant threatened with complete 
confiscation or forfeiture of facilities for minoi[ infrac¬ 
tions of regulatory requirements. In cases in which 
applications for renewal of licenses raise the issue of con¬ 
fiscation or forfeiture, the Commission should kct only 
after the most exhaustive investigation and after ajhearing 
conducted with scrupulous care to protect every right 
of the applicant and the public. It may be significant 
that recently in certain renewal of license hearings the 
Commission has gone to great length to develop every 
possible angle of the situations. 
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In the hearing of the Michigan Broadcasting Company 
(Station WMBC) application at Detroit, the Commis¬ 
sion sent its General Counsel to Detroit, where numerous 
witnesses were heard and hundreds of pages of testimony 
were taken in the form of depositions. Later, these deposi¬ 
tions were introduced in evidence at a two-day hearing 
before the Chief Examiner of the Commission at Wash¬ 
ington, in which additional witnesses and parties respon¬ 
dent were heard. 

In the Shuler case (Station KGEF), involving a ques¬ 
tion of forfeiture of facilities in Los Angeles, the Com¬ 
mission sent its Chief Examiner to hold the 17-day hear¬ 
ing in Los Angeles where all parties were represented by 
counsel and many witnesses and parties respondent were 
heard and 2,300 pages of testimony taken. An oral argu¬ 
ment was also granted before the full Commission on 
September 26, 1931. In both of these hearings, after 
fully hearing all sides, the Chief Examiner recommended 
the granting of the applications. This policy of holding 
hearings in the community where the station is operating 
is the soundest method of judging as to possible prejudice 
to the public as well as the applicant in the event a for¬ 
feiture of facilities is exacted. It is not here contended 
that all renewal of license hearings should be held at the 
situs of the station. It is contended, however, that a 
forfeiture of facilities valued at from $20,000 to $30,000 
and representing a going concern built up over a period 
of years can not be predicated on a sham hearing. Such 
a proceeding is prejudicial to the public, the applicant, 
the Commission, and the Examiner. 

The hearing in the instant case came on at 10:00 A.M. 
on March 11,1931, in the Hearing Room in the National 
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Press Building, Washington, D. C. (R. 22). When the 
case was called the applicant was not present ajnd was 
not represented (R. 24). At the suggestion of counsel 
for the Commission the Examiner took a recess until 
2:00 P.M. When the case was called again in thb after¬ 
noon, Congressman Arthur M. Free, of the 8th District 
of California, appeared as a witness for the applicant. 

On learning that affidavits filed by the applicant with 
the Commission did not constitute presentation for the 
record on behalf of the applicant, Mr. Free’s t^o affi¬ 
davits were offered in duplicate and received in evidence 
and marked KFQU, Exhibit No. 1 and KFQU, Ex¬ 
hibit No. 2 (R. 32-35). Mr. Free then expressed a 
desire to make a brief statement. In reply to the Ex¬ 
aminer’s query as to whether Mr. Free desired tb make 
a statement as attorney or agent of the applicant, or 
whether he desired to testifv in the case, Mr. Freb said: 
“Well, maybe I better testify. I hardly want to appear 
as attorney for the applicant/’ (R. 28.) Thereupon Mr. 
Free was sworn as a witness in behalf of KFQU and was 
examined and cross-examined by Counsel for the| Com¬ 
mission (R. 28-32). | 

The Examiner’s Report and recommendation (R. 71- 
73) and the Commission’s Statement of Facts and Order 
based thereon (R. 75-78) are meagre, inaccurate, and in¬ 
adequate. Reference is made to an array of nine separate 
and distinct deviations from the assigned frequency. No 
comment is made on the fact that the last three devia- 

I 

tions are alleged to have occurred on the same day|, Feb¬ 
ruary 10, 1931, at seven minute intervals; that these de¬ 
viations were not included in the notice of hearing; that 
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deviations are reported on only five different dates; that 
the excess of deviation gradually decreased as the appli¬ 
cant tried and rejected successive new and defective 
crystals. The Examiner then follows the list of devia¬ 
tions with the following unqualified statement: “No ex¬ 
planation of these deviations is made or attempted.” This 
statement is inaccurate and misleading. The applicant 
in correspondence with the Commission prior to hearing 
had explained the crystal difficulties. It was in the be¬ 
lief that explanations so made would be adequate and 
the hearing withdrawn from the docket that the applicant 
did not assume the heavy expense of a transcontinental 
trip to Washington for the hearing. A further explana¬ 
tion of the deviations was attempted and made by the 
applicant in the affidavit of the Station engineer (R. 34) 
which the Examiner accepted without reservation of rul¬ 
ing at the time of hearing and then subsequently rejected 
in his report. The statement of Mr. Free (R. 31-32) at 
the alleged hearing should have been a constructive ex¬ 
planation in view of the unusual circumstances of the 
situation. 

The Examiner gives no credence to the testimony of 
Congressman Free, who testified unequivocally in sup¬ 
port of the good service rendered by the Station to its 
community (R. 73). The Commission in its statement 
incorporates an ambiguous and misleading statement 
when it says: “That the applicant sometimes broadcasts 
a speech on the subject of communism.” This statement, 
cut from the context of Congressman Free’s testimony, 
leaves the question open as to whether the applicant was 
using the facilities of his Station for or against commun- 
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ism. This consideration is highly material on the issue 
of renewal of license. Congressman Free’s testimony was 
perfectly clear on this point (R. 76) : “Another hobby of 
the applicant is his fight on communism by the publish¬ 
ing of pamphlets and the making of speeches against 
communism, some of which are broadcast by the Appli¬ 
cant’s station.” Why should the Station be prejudiced by 
this patent ambiguity in the Commission’s statement? 

On the fragmentary record so made, without the pres¬ 
ence of the applicant and without his representation by 
counsel, the Examiner, after calling attention to the in¬ 
completeness and uncertainty of the record at the hejaring, 
proceeded to recommend a forfeiture of facilities. If 
this highly irregular administrative proceeding is to; stand 
as approved by the Commission, the millions of dollars 
invested in the development of broadcasting stations are 
without adequate protection. 

Although the duties of Examiner for the Federal Radio 
Commission are not fully defined, it is assumed that their 
functions are quasi judicial. In that capacity they;enjoy 
and should exercise a reasonable measure of discretion 
in conducting the hearings before them. The Examiner, 
after seeing the irregularities and inadequacies of the al¬ 
leged hearing, might have continued the hearing pf his 
own motion until such time as the applicant could have 
been fully advised of the gravity of the situation and until 
he could have taken steps to adequately present hi$ case. 
This was not an emergency situation in which continu¬ 
ing interference called for immediate relief to the public 
and other stations. If the Examiner did not incline to a 

i 

continuance, his discretion extended to a relaxation or a 


waiver of the rules of procedure to meet an exceptional 
situation. 

In Examiner’s Report No. 248 Chief Examiner Yost 
exercised such discretion in the hearing of the applica¬ 
tion of Mary M. Costigan (Station KFXY), Flag¬ 
staff, Arizona, for renewal of license, Docket No. 1271. 
In this case the notice of hearing set out two grounds of 
forfeiture: (1) The applicant has failed to comply with 
the terms of General Order 105, section 3; (2) The char¬ 
acter of the operation of this station has not been in the 
public interest, convenience and necessity. At the hear¬ 
ing on September 3, 1931, the applicant made no appear¬ 
ance and no evidence was submitted in support of the 
application. The Chief Examiner recommended: 

“ (1) That the failure of applicant to conform to the 
rules of ‘Practice and Procedure before the 
Federal Radio Commission,’ in this case be 
waived. 

“(2) That the renewal application of Station 
KFXY be granted.” 

The only basis of this action appears as a consent to 
assignment by the Commission of the KFXY license effec¬ 
tive July 28, 1931, after the renewal application was set 
for hearing; and a brief affidavit acknowledged before a 
notary by the assignee of the license stating merely that 
he was sole owner of the station and that he would operate 
12 hours every day. If this affidavit was admissible, 
why should the KFQU affidavit be arbitrarily excluded? 

The action of the Examiner in the instant case in rec¬ 
ommending a forfeiture of facilities on an incomplete 
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and uncertain record was an abuse of his powers prejudi¬ 
cial both to the applicant and the local public, unserved 
by any other station for over 300 miles. 

| 

i 

IV. CONCLUSION. 

THE ORDER OF THE FEDERAL RADIO COMMISSION 
OF MAY 22ND REFUSING TO RENEW THE APPLICANT’S 
BROADCASTING LICENSE FOR STATION KFQU AT 
HOLY CITY, CALIFORNIA, SHOULD BE SET ASIDE, FOR 

A. The order of the Commission denying the application for renewal 

of the broadcasting license is manifestly against tfye evidence 
introduced at the hearing. j 

i 

I 

l 

The uncontradicted testimony of Congressman Free 
was unqualifiedly in support of the applicant’s pasjt record 
and his future ability to serve public interest, convenience 
and necessity. 

The exhibits introduced by the Commission related to 
unintentional and trivial departures from regulations due 
to mechanical difficulties cured before hearing. 

B. The order of the Commission is grounded on irregularities sub¬ 

stantially affecting appellant’s rights. 

j 

The issuance by the Commission to the applicant of a 
qualified license conditional on temporary operation with¬ 
out notice and hearing was beyond the statutory authority 
granted to the Commission. 

The action of the Commission was irregular, arbitrary 
and capricious in refusing to withdraw the appellant’s 
application from the hearing docket for the purpose of 
reconsideration and granting, after the grounds of cita¬ 
tion in the hearing notice were remedied and explained 
to the Commission prior to the date of hearing. 

i 

I 

i 

i 

i 

i 
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The Examiner failed to accord to the applicant an 
adequate hearing under the statute and the decisions of 
this Court. 

In equity and in justice to the applicant and to the 
public his station has served, the instant case seems to 
have enough in it to warrant this Honorable Court in 
remanding the case to the Federal Radio Commission for 
the taking of further testimony if not in reversing the 
order taking the applicant off the air. Without some 
such relief, it would appear that applicant under virtu¬ 
ally ex parte proceedings was deprived of property with¬ 
out due process of law. 

In a similar situation the Circuit Court of Appeals for 
the Seventh Circuit in the City of Evansville, Ind., et al 
v. Gaseteria, Inc., 51 F (2d) 232—Advance Sheets, Sept. 
28, 1931—in affirming injunction relief against the revo¬ 
cation of a permit said: 

“(5) Expenditure by appellee of this large 
amount on installation and equipment of this plant, 
under the facts and circumstances here appearing, in 
our judgment presents a case where the revocation 
of the permit, and stoppage of the work, would de¬ 
prive appellee of its property without due process of 
law. Dobbins v. Los Angeles. 195 U. S. 223, 25 S. 
Ct. IS, 49 L. Ed. 169 . 

“(6) There is yet another feature upon which so 
far we have not dwelt. It is the contention by ap¬ 
pellee that the conduct of the city officials has beer, 
such as to deny appellee the equal protection of the 
laws. This was sought to be shown by the fact that, 
under substantially like circumstances as here appear, 
various others have been permitted to make and 
maintain! lar^e installations, far in excess of alleged 
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ordinance limits, both before and after these occur¬ 
rences, and they have been in no manner disturbed 
by the city or its officials. Examination of the tran¬ 
script satisfies us that there is good reason to conclude 
that this is so. 

“We think it may be fairly said that th£ openly 
manifested purpose of preventing price cutting of 
gasoline within the city, and to that end resisting the 
location in the city of bulk or storage tanks fillable 
from cars on adjacent tracks, in connection with a 
filling station, has so far dominated these transactions 
on behalf of appellants as to indicate a definite pur¬ 
pose and plan of discriminating unlawfully against 
this installation. We think it may be fairly gathered 
from the evidence that appellants have purposely and 
unlawfully denied to appellee that protection which 
they have nevertheless extended to practically all 
others. This, in our judgment, is violative of the 
Fourteenth Amendment to the Federal Constitution. 
Yick Wo v. Hopkins, 118 U. S. 356, 6 S. C|t. 1064, 
30 L. Ed. 220; Dobbins v. Los Angeles, supra; D. J. 
Dunigan v. District of Columbia, 59 Appl D. C. 
384, 44 F. (2d) 892 (C. C. A.); City of Vincennes, 
Ind., v. Marland Refining Co., 33 F. (2d) 427 (C. 
C. A. 7).” I 

Charles H. LeFevre, j 

Howard S. LeRoy, 

i 

Attorneys for Appellant. 


i 

i 


i 

i 

I 

i 





DiSTftICT OF G0LUM8JA 


N0V27S3f 



In the Court of Appeals of the District of 

Columbia 


W. E. Riser (Station KFQTJ), appellant ' ■ 

. ' - ' ; V. : . 

*■ Jr 

Federal Radio Commission . 

' . v ■*% 

BBIEF OK BEHALF OF FEDEBAL BABIO COMMSSIOK 

THADH. BBOWtf, 

... General Counsel,. 

. D. PATRICK, 

■ - Assistant General Counsel. - 

FASTNEY aTEYttAH, 

Assistant Counsel. 


TABLE OF CONTENTS 


Page 

Statement..._.. 1 

Argument: 

I. Proceedings before the commission and the issue 

presented thereby_ 8 

A. Appellant’s application was designated for 

hearing pursuant to section 11 of the Radio 
Act of 1927, as amended.... 8 

B. Appellant has had due process in that he had 

notice and an unusually fair opportunity to 
be heard__ 10 

C. Commission’s grant to appellant of temporary 

authority to operate pending its decision on 
his application for renewal of license was a 

favor and not prejudicial to appellant.. 12 

II. The merits of the controversy.... 14 

A. The evidence does not warrant a finding that 
, public interest, convenience, and necessity 
will be served by the granting of appellant’s 

application for renewal of station license_ 14 

III. Conclusion_ 20 

AUTHORITIES CITED 

Ansley, Jr., v. Commission, — App. D. C. —, 46 F. (2d) 600_11, 20 

Carrell v. Commission, 59 App. D. C. 131. 46 F. (2d) 117_ 20 

Field v. Clark , 143 U. S. 649. 10, 11 

General Broadcasting System v. Commission, — App. D. C. —, 

47 F. (2d) 426. 20 

Havens cV Martin v. Commission, 59 App. D. C. 393, 45 F. (2d) 

295. 20 

In Re Aliens , 231 Federal 335_ 11 

KFKB Broadcasting Association v. Commission, — App. D. C. —, 


Marquette University v. Commission , — App. D. C. —, 47 F. 

(2d) 46S. 20 

Monongahela Bridge Company v. United States, 216 U. S. 177_ 11 

Technical Radio Laboratory v. Commission, 59 App. D. C. 125, 

36 F. (2d) 111. 11,20 

United States v. Grimaud , 220 U. S. 506_ 10 

Miscellaneous: 

44 Stat. 1166. .. 8 

44 Stat. 1167. 4,8 

85792—31-1 (I) 




















I 


i 

! 

i 

i 

I 

j 

i 

In the Court of Appeals of the District of 

Columbia 

— 

i 

No. 5422 | 

! 

W. E. Riker (Station KFQU), appellant 

v . 

Federal Radio Commission 

i 

______i 

i 

BRIEF ON BEHALF OF THE FEDERAL RADIO COMMISSION 

STATEMENT OF THE CASE 

| 

This is an appeal from an Order of the Federal 
Radio Commission denying the application of 
W. E. Riker for renewal of his existing st&tion 

I 

license to operate his radio broadcasting station 
known by the call-letters KFQU, at Holy City, 
California, on the frequency of 1420 kilocycles, 
with a power output of 100 watts, sharing time 
with Station KGGC. j 

On December 17, 1930, appellant filed an appli¬ 
cation for renewal of his existing station license. 
(R. 11-16, inclusive.) Answers to questions in'this 
application regarding financial responsibility land 
service rendered were as follows: 

i 

i 

“6. State fully facts showing applicant’s 
financial responsibility with respect to oper¬ 
ation of this station. 


(i) 
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A. Owner of the station and owner and 
general manager Holy City.” (R. 12.) 

“31. Attach printed program for week last 
preceding date of this application. 

A. Program of KFQU, December 11 to 
18. inclusive. 

A. M. 

11.00-12.00 M—Recorded program. 

12.00-1.00 P. M.—Educational talk and 
records. 

I. 00-5.00—Records. 

12.00 M.-1.00 A.—Records. 

December 12, Friday—As above to 5.00 
P. M. 

10.00 P. M. to 11.00—Educational talk 
and records. 

December 13, Saturday—As above to 
5.00 P. M. 

II. 00 P. M. to 12.00—Records. 

December 14, Sunday—10.30 A. to 12.30 

I M.—Religious and musical. 

9.30 P. M. to 10.30—Religious and mu¬ 
sical. 

December 15, Monday—As of December 
11 to 5 P. M. 

11.00 P. M. to 12.00—Records. 

December 16, Tuesday—As of Decem¬ 
ber 12. 

December 17, Wednesday—As of De¬ 
cember 11.” (R. 16.) 

In answer to question No. 9 in said application, 
4 ‘State applicant’s relation to station (whether 
applicant is owner or licensee, and if not, the na¬ 
ture of applicant’s interest in the use and control 
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I 
; 
i 
! 

of the station),” the applicant, appellant [herein, 
answered, “Owner.” (R. 12.) At this timie there 
existed an agreement, then operative, which; appel¬ 
lant had entered into with parties not licensees of 
station KFQU, whereby appellant sold all ; of the 
broadcasting time on said station with the excep¬ 
tion of 15 minutes per day, there being no require¬ 
ment in said agreement that proposed programs 
should be submitted to the licensee before j trans¬ 
mission, and no reservation having been ma<|e that 
the licensee, this appellant, should have a right of 
censorship over program material to be broadcast 
by said parties over said station. (R. 36, 37, 38, 
39, 40, and 41.) The effect of this agreement was 
to oust the licensee of substantial control of the 
program service of said station. 

Although appellant’s application for renewal of 
station license states that his transmitter will be 
maintained continuously within 200 cycles df the 
assigned frequency (R. 14, question No. 18),! past 
operation of the station, as evidenced by reports 
from the Supervisor of Radio of the Department of 
Commerce, made pursuant to and in the course of 

i 

his official duties, shows that appellant’s transmit¬ 
ter had not been so maintained, and that from De- 

7 i 

cember 1, 1930, to and including January 21, 3.931, 
said apparatus deviated from its assigned I fre¬ 
quency anywhere from 1500 to 1700 cycles (R. 47 
to 53, inclusive). The maximum deviation per¬ 
mitted under regulations of the Commission (0en- 


i 
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eral Order No. 7) is 500 cycles, plus or minus. 
(R. 71.) 

Upon examination of this application, and such 
other information as was available to it (R. 36 to 
53, inclusive), the Commission was unable to deter¬ 
mine that the granting thereof would serve public 
interest, convenience, and necessity and designated 
said application for hearing on March 11, 1931, 
pursuant to section 11 of the Radio Act of 1927, as 
amended. (44 Stat. 1167.) 

Notice 1 of said hearing was duly and regularly 
given applicant-appellant (R. 21, 22): 

1 To U\ E. Hiker. Holy City. California: 

You are hereby notified that the Commission ham examined the 
abort -described application and not briny satisfied that public inter¬ 
est , coni'cnicncc. or necessity icould be served by the granting thereof 
has designated the matter for hearing: 

That the said licensee of broadcasting station KFQU has not been 
operating in the public interest, convenience, and necessity in that he 
has violated the Commission orders and regulations and the Radio 
Act and its amendments in the following jxirticulars, to wit: 

1. On or about December I. 1930. the said station was not being 
operated by or under the control of the licensee as specified in the 
said license issued to said Station KFQL'. 

3. On or about December 23. 1930. deviated from assigned frequency 
1600 cycles. 

3. On or about December 26. 1930. deviated from assigned frequency 
1600 and 1700 cycles. 

On or about January 1). 1931, deviated from assigned frequency 
1700 cycles. 

5. On or about January 21. 1931. deviated from assigned frequency 
1000 and 800 cycles. 

The attention of the applicant is directed to the fact that while 
his application constitutes a part of the record, it is not a part of 
the testimony and he should be prepared, at the hearing, to introduce 
testimony to prove the allegations contained in his application. 

The specific grounds mentioned arc not to be considered as exclusive 
of other grounds for the action and eventual decision of the 
Commission. 

The Commission has fixed a time and place for a hearing on said 
application on March 11, 1931. at the hour of 10 o'clock A. M.. at the 
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The notice to appellant and all steps leading 
up to the decision complained of were taken in 
accordance with the Commission’s General Order 
No. 93 (R. 54 to TO, inclusive), enacted pursuant 
to the authority contained in section 11! of the 
Radio Act of 1927. Section 7, subtitle B, pf Gen¬ 
eral Order No. 93 governs the designation for hear¬ 
ing, the notice to parties, and the steps leading up 
to the hearing on the application (R. 59, 66), and 
paragraph 2 thereof provides that within 20 days 
of the mailing of notice by the Secretary, thp appli¬ 
cant shall file a written appearance consisting of 
a statement of his desire to be heard, together with 
a statement in writing of the facts which he expects 
to prove at such hearing. Appellant made ho com¬ 
pliance whatsoever with this regulation. Instead, 
he filed two documents: A letter from his $tation 

i 

-i- 

offices of the Commission■, Washington, I). C., subject to the rules and 
regulations set forth in General Order No. 93. 

Your special attention is invited to Subtitle Ii. Section 7, Para¬ 
graph (2) of this order, which reads as follows: 

“In order to avail himself of the opportunity to be heard, the appli¬ 
cant shall, within 20 days of the mailing of the notice by the Secretary, 
file with the Commission a written appearance consisting of I a state¬ 
ment of his desire to be heard, together with a statement in writing 
of the facts which he expects to prove at such hearing and anaffidavit 
showing that a copy of such icrittcn statement has been served upon 
or mailed to all other parties notified of the hearing 

Notices of hearing in this matter are being mailed to the following 
parties under date of February 16, 1931: (No other parties Notified.) 

If for any reason the applicant does not desire a hearing, he should 
notify the Secretary immediately so that notices to other parties may 
be cancelled. 

FEDERAL RADIO COMMISSION, 
(Signed) JAMES W. BALDWIN, 

Secretary. 

(R. 21,22.) 

\ 

I 

i 

i 



engineer (R 34) and a stipulation between him 
and the Affiliated Broadcast Company (R 32, 33). 
Neither was under oath or affirmation, and each 
bore an acknowledgment. The Commission 
waived appellant’s noncompliance with said regu¬ 
lation and permitted him to have a hearing upon 
his application as stated in the notice. 

Pending hearing and decision thereon, the Com¬ 
mission extended appellant’s existing license twice; 
once bv General Order and once bv Minute action. 
(R 18.) On April 24, 1931, after hearing on ap¬ 
pellant's application, but before decision by the 
Commission thereon, it continued appellant's au¬ 
thority to operate his station under a license, the 
terms of which were in all respects identical with 
his former license, except that it was issued on a 
temporary basis, subject to the pending decision 
of the Commission on application for renewal of 
station license. (R 19, 20.) 

On March 11, 1931, at 10 o’clock, A. M., in ac¬ 
cordance with said notice, the matter of the appli¬ 
cation of Wi E. Hiker, appellant herein, for re¬ 
newal of station license came on for hearing be¬ 
fore an Examiner appointed by the Commission. 
(R 23.) Appellant did not appear in person, by 
counsel, agent, affidavit, or at all, and at the request 
of counsel for the Commission, the Examiner re¬ 
cessed the hearing until 2 o’clock of that dav to 
give appellant a further opportunity to appear 
and be heard. (R 24.) At this time he did appear 
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by agent, the Honorable Arthur M. Free pf Cali¬ 
fornia, who offered certain documents in evidence 
on behalf of appellant, examined affidavits offered 
in evidence by the Commission, had an opportunity 
to (but did not) object to their introduction, was 
sworn and testified on behalf of appellant. j (R. 24 
to 53, inclusive.) See also appellant’s Brief, pages 
7 and 9. 

Thereafter, and on March 24, 1931, the ! Exam- 

i 

iner filed his report of said hearing, recommend- 

i 

ing that the application for renewal of license of 
Station KFQU be denied. (R. 71 to 73,j inclu- 

i 

sive.) On April 9, 1931, the applicant filed what 
purports to be his “Exceptions to Exaipiner’s 
Report No. 119.” (R. 73, 74.) The Commission’s 

Rules of Practice (General Order 93, subtitle D, 
section 4 (b) provide for the filing of exceptions 
to Examiners’ Reports as follows: “Such excep¬ 
tions shall point out with particularity the alleged 
error in said report and shall contain specific 
reference to the page or pages of the trariscript 
of hearing or report referred to.” (R. 65.)| The 
paper filed by appellant as his “Exceptions” pre¬ 
sented no questions with respect to the findings 
or conclusions of the Examiner, and pointed out 

i 

no errors, but stated certain facts in affidavit form 
which might have been (but were not) presented 
at the hearing by appellant. j 

On May 22, 1931, on the record before it, the 
Commission (Commissioner Lafount dissenting) 
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filed its Statement of Facts, Grounds for Decision, 
and Order, wherein appellant’s exceptions to the 
Examiner’s Report were overruled, and his appli¬ 
cation for renewal of station license denied. (R. 
75 to 78, inclusive.) 

On June 10, 1931, appellant filed his Notice of 
Appeal and Reasons Therefor (R. 1 to 7, inclu¬ 
sive) and Petition for a Stay Order, which was 
granted by this Court June 12, 1931, and under 
which appellant has been and now is operating 
Station KFQU. 

ARGUMENT 

I. Proceedings before the commission and the issue 

presented thereby 

A. Appellant’s application was designated for hearing pursuant to 
to sectiop 11 of the Radio Act of 1927, as amended 

Section 11 of the Radio Act of 1927, as amended 
(44 Stat. 1167), empowers the licensing authority 
to grant licenses only when public interest, conven¬ 
ience, and necessity will be served. In order that 
the facts may be placed before the licensing body. 
Section 10 of the Act (44 Stat. 1166) provides for 
the filing of a written application, signed by the 
applicant under oath or affirmation, setting forth 
such facts as it may prescribe as to the citizenship, 
character and financial, technical, and other qualifi¬ 
cations of the applicant to operate the station, and 
such other information as it may require. In the 
event the licensing authority does not reach a 
favorable decision upon the facts presented in the 
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application, Section 11 further provides that the 
applicant be afforded an opportunity to be heard 

i 

“under such rules and regulations as it may pre¬ 
scribe.” The Commission has promulgated rules 
of practice and procedure before it pursuant to this 
authority, and such of them as are applicable are 
discussed herein as each becomes pertinent to a 
presentation of this case. 

The facts stated in appellant’s application for 

i 

renewal of station license (see Statement pp. 1-3, 
inclusive) were such that the Commission was 
unable to reach a decision that the granting thereof 
would serve public interest, convenience, and neces¬ 
sity. Evidence of appellant’s past operation of 
Station KFQU was such as to leave the Comniission 
in similar doubt for, as this Court said in KFKB 
Broadcasting Association v. Federal Radio Com¬ 
mission, — App. D. C. —, 47 F. (2d) 670, “ip con¬ 
sidering an application for a renewal of license, an 
important consideration is the past conduct bf the 
applicant for 'by their fruits ye shall know them’, 
Matt. VII: 20.” 

In accordance with the provisions of Section 11 
of the Act, therefore, the Commission notified ap¬ 
plicant-appellant thereof, setting a time and jplace 
for hearing. Thus, the issue to be tried, as stated 
in said Notice to appellant, was whether orj not 
public interest, convenience, and necessity would be 
served by the granting of the renewal in question to 
appellant, and such notice as was given him of ispe- 
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cific matters of past conduct to be investigated, was 
entirely voluntary and “not to be considered as 
exclusive of other grounds for the action and even¬ 
tual decision of the Commission on said applica¬ 
tion.’ ' (R. 21, 22.) 

B. Appellant has had due process in that he had notice and an 
unusually fair opportunity to be heard 

Appellant admits receiving notice of the hearing 
and there is no question raised or even a suggestion 
made that it was other than timelv and sufficient. 

O' 

The record clearly demonstrates it was both. The 
notice was couched in terms that are easily under¬ 
standable and advised appellant in unmistakable 
language what the issues were in the hearing on his 
application for renewal of station license, naming 
the date, time, and place of hearing. 

The Rules of Practice and Procedure promul¬ 
gated by the Commission pursuant to section 11 of 
the Radio Act of 1927, as amended, provide that the 
applicant may present his case personally, by coun¬ 
sel, agent, by affidavit, or by any or all of them. 
(General Order 93, R. 53 to 70, inclusive.) With 
certain exceptions not here material, the rules re¬ 
quire that unsworn documents and oral declara¬ 
tions will not be received in evidence. (R. 67.) 

It is well established that rules and regulations 
adopted pursuant to power conferred, if consistent 
therewith, reasonable and within the scope of the 
power conferred, have the force of law. United 
States v. Grimaud, 220 U. S. 506; Field v. Clark, 
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143 U. S. 649; Monongahela Bridge Co. v. j United 
States, 216 U. S. 177; In Re Aliens, 231 Fed; 335. 

In Technical Radio Laboratory v. Federal Radio 
Commission, 59 App. D. C. 125, 36 F. (2d) 111, the 
Commission refused the admission of unsworn let- 
ters in evidence at a hearing before it. In consid¬ 
ering this action on appeal, this court said: “We 
find no error in this ruling. On the other hand, we 
think the Commission has the authority j under 
reasonable regulations, to depart from the strict 
jury-trial rules of evidence which are applicable to 
court proceedings. See Wigmore on Evidence, 
Section 4-a.” 

Appellant chose to present his case by ageht and 
by the introduction of unsworn documents, each 
bearing simply an acknowledgement before a 

i 

notary public. 

The burden in this proceeding was upon Appel¬ 
lant (Technical Radio Laboratory v. Federal Ra¬ 
dio Commission, Supra; KFKB Broadcasting 
Company v. Federal Radio Commission, —j App. 
D. C. —, 47 F. (2d) 670; W. 0. Ansley, Jr. v^ Fed¬ 
eral Radio Commission, — App. D. C. —, 46 F. 
(2d) 600), and the hearing afforded on March 11, 
1931, gave him an unusually fair opportunity to 
establish it. (See Statement p. 7.) That tlie ap¬ 
plicant was not present at the hearing or Repre¬ 
sented bv counsel, or that some of the evidence 
presented by his agent was incompetent undfcr the 
Commission’s Rules, was his own fault of jvhich 


i 

i 
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he ought not now be heard to complain. Appel¬ 
lant states (Brief, page 27) that the record result¬ 
ing from the hearing afforded him, of which he 
admits having notice, was “fragmentary.” If this 
is so, it is because appellant failed to take advan¬ 
tage of the opportunity and remedy made available 
to him. It is respectfully submitted that he can 
not now successfully urge lack of due process. 

C. CammissioiTs grant to appellant of temporary authority to 
operate pending its decision on his application for renewal of 
license was a favor and not prejudicial to appellant 

Appellant's last regular license was issued for 
the period from October 31, 1930, to January 31, 
1931. His application for renewal, dated Decem¬ 
ber 17, 1930, denial of which gave rise to this ap¬ 
peal, was thereafter designated for hearing by the 
Commission pursuant to Section 11 of the Radio 
Act of 1927. Pending hearing and decision of the 
Commission on this application, appellant’s regular 
license would have expired January 31, 1931, and. 
but for the extensions thereof, and the temporary 
license voluntarily granted by the Commission, he 
would have had to cease operation on that date. 
It is difficult, therefore, to see just wherein this 
temporary license in which authority was granted 
to appellant to operate his said station upon the 
same frequency, with the same power and for the 
identical hours of operation pending hearing and 
decision upon his application for renewal of li¬ 
cense, prejudiced appellant or made “uncertain” 
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the status of his station. Appellant’s stdtus as 
licensee of a radio broadcasting station under the 
Radio Act of 1927, as amended, was not “perma¬ 
nent’' in any event, as contended in his brief! (page 

i 

19). His right to continue operating his station 
was conditional at all times upon his operation 

i 

thereof in the public interest, convenience, apd ne- 
cessitv. The fact that the Commission designated 
for hearing his application for renewal of license 
because it was unable to determine from an exam¬ 
ination thereof that its granting would serve public 
interest, convenience and necessity is sufficient to 

i 

cast doubt upon the “permanency” of the status of 
his station. How, then, could any subsequent tem¬ 
porary authority prejudice him? j 

The cases: Westinghouse Electric & Manufac¬ 
turing Company v. Federal Radio Commission, 47 
F. (2d) 415, and Courier-Journal Company Fed¬ 
eral Radio Commission, 46 F. (2d) 614, cited by 
appellant (page 19 of his brief) are not in point. 
In those cases the Commission by General Order 
undertook a reallocation of certain clear channel 
stations and modified the existing licenses of the 
Westinghouse and Courier-Journal stations chang- 
ing their frequencies without prior notice or hear¬ 
ing to the licensees. This Court held that j was 
error. j 

The facts in the case at bar are entirely different 
and it is respectfully submitted the law of those 
cases is not applicable here. j 





II. The merits of the controversy 

A. The evidence does not warrant a finding* that public interest, 
convenience, and necessity will be served by the granting of 
appellant’s application for renewal of station license 

Appellant had ample opportunity to do so, but 
he did not appear in person at the hearing upon 
his application for renewal of station license, nor 
did he take advantage of the rules of practice be¬ 
fore the Commission to submit any affidavit setting 
forth the kind of programs or the nature of the 
service his station performs, or with reference to 
his financial responsibility, although it may be pre¬ 
sumed that he, the applicant, would be best able 
to give the Commission such evidence. Instead, lie 
chose to be represented by Congressman Free, of 
California,: who was sworn and offered evidence at 
the hearing on his behalf. This evidence, as the 
record will amply demonstrate, is at best very gen¬ 
eral and for the most part vague and indefinite as 
to the service rendered by appellant and his finan¬ 
cial responsibility to operate his station. There is 
no evidence in the record that the witness Free lis¬ 
tened to the station regularly or at all, or that he 
knew of his own knowledge the kind of programs 
that were broadcast. In fact, the only place where 
he even intimates that he may have listened in one 
time, is at page 30 of the record, where he testified: 

One night I was out at dinner, and the 
people were very much interested in getting 
Station KFQU in order to get something 
that was to be broadcast, to hear some young 
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lady who was going to sing over the station, 
a young lady who was just graduating in 
music. 

The witness did not say whether or not, ajt that 
time, he actually did hear the program his friends 
were anticipating. The evidence just quoted was 
cited by the witness Free as the basis for his con¬ 
clusion (R. 30): 

As to the type of programs that are broad¬ 
cast from that station, I will sav that it is 
a really good type of program. I 

We respectfully submit that this is no more than 
a conclusion of the witness without any personal 
knowledge of the facts upon w"hich his conclusion 
is based. 

Mr. Free’s further testimony with reference to 

i 

the nature of the service appellant renders with his 
station is as follow’s: 

The radio broadcasting station is located 
in the mountains and they utilize it gs an 
outlet for girls who are studying in the! con¬ 
servatory of music. I wrent up there to i^iake 
a personal investigation, and I knew a man 
by the name of Leon Epping, who! had 
charge of the programs. He is quite a njiusi- 
cian, and while I do not know" wiiat kipd of 
arrangement there is betwreen him land 
Riker, I do know 7 that he puts on high class 
programs of young talent and that station 
KFQU serves a purpose. How far it reaches 


out I do not know, but I imagine not 
(R. 29.) 


far. 
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And again (R. 30) : 

Another thing that Riker has a hobbv on 
is fighting communism. He sees it in these 
fellows he picks up. That has led him to 
publish pamphlets and make speeches 
against communism in the United States, 
and I think he is serving a real purpose, and 
he does some of that over his radio broad¬ 
casting station. 

This is all of the evidence presented on behalf of 
appellant covering the kind of service his station 
offers. Sifted down to ultimate facts, this testi¬ 
mony amounts to this, simply: The station is some¬ 
times used as an outlet for girls who are studying 
in a conservatory of music and that the applicant 
sometimes uses the station to broadcast his fight 
against communism in the United States. There 
are no regular programs submitted, nor any com¬ 
petent testimony of any regular service the station 
renders. 

Furthermore, evidence is conspicuously absent 
in this record of any need of or demand for the 
services of appellant’s station. 

The onlv evidence anvwhere in the record that 
even remotely touches upon the financial ability of 
the applicant to operate a radio broadcasting sta¬ 
tion is that given by Mr. Free (R. 28 and 29), as 
follows: 

This man Riker is what might be called a 
character. He began in San Francisco some 
years ago to help the • outcasts, the unem- 
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ployed. He started a printing establish¬ 
ment and employed those people in it, and 
picked them up off the streets and sorjta put 
them on their feet, on their way, so to speak. 
He then got hold of some property in the 
Santa Cruz Mountains, between Sail Jose 
and Santa Cruz, which is on the highway, 
right in the mountains. He established a 

I 

restaurant and a garage and some | other 
things of that kind, and I think he still runs 
the printing outfit, * * *. ' 

These statements are as vague, indefinite!, and 
general as were those made by the applicant; him¬ 
self in his application for renewal of his station 
license in response to the direct question! pro¬ 
pounded with respect to his financial ability to oper¬ 
ate the station, and, we submit, make no sufficient 
showing upon which the Commission should grant 
the use of valuable and limited radio facilities^. 

Appellant states in his brief (page 5) that the 
facilities of his station are valued in excess of |$20,- 
000. but there is not a line of evidence anvwliere 
in the record to support this purely voluntary state¬ 
ment. | 

With respect to the contract which appellant en¬ 
tered into on November 1, 1930, with the Affiligged 
Broadcast Company, whereby all of the broadcast¬ 
ing time of this station (with the exception of fif¬ 
teen minutes per day) was sold to this company to 
be resold or disposed of as it saw fit, without!any 
requirement that the proposed programs be sub¬ 
mitted to the licensee or any reservation made for 
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any right of censorship by him over program ma¬ 
terial, except for an unsworn stipulation presented 
by the appellant’s agent at the hearing which pur¬ 
ports to show that this contract was cancelled and 
abandoned some time after it had been executed 
and in operation, appellant offered no explanation. 

At the hearing counsel for the Commission intro¬ 
duced a number of certified copies of reports of 
Radio Supervisors of the Department of Com¬ 
merce showing frequency measurements taken of 
Station KFQU, Holy City, California, from which 
it appears that the station has repeatedly devi¬ 
ated from its assigned frequency anywhere from 
3500 to 1700 cycles. In the present state of the 
art the Commission has found it necessarv, in 
order to avoid interference, to limit the tolerance, 
plus or minus, within which a station may deviate, 
to 500 cycles. (General Order No. 7, R. 71.) If 
transmitting apparatus is constructed in accord¬ 
ance with good engineering practice, and is oper¬ 
ated with any degree of diligence, there should be 
no difficulty whatever in complying with General 
Order Xo. 7. 

Appellant offered no explanation either before or 
at the hearing of the past off-frequency operation of 
his station as shown by these Supervisors’ reports. 
The unsworn letter from his station engineer which 
appellant’s agent offered in evidence at the hear¬ 
ing, even if it had been admissible under the Com¬ 
mission's Rules, offered no explanation thereof. 
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It merely stated that “a new Piezo Electric! Crys¬ 
tal Type ‘N’ with oil bath heat stabilizer is now 
in operation which will eliminate all frequency 
deviation.” There was nothing to show thqt the 
person making the statement knew it to be true 
or even that it w^as true to the best of his knowledge, 
information, and belief. The references given bv 
appellant in his brief (p. 7), wherein he states 
“the record does in fact show that the deviations 
were caused by flaws in defective crystals, that this 
situation was eventually cured by the installation 

i 

of a new Piezo Electric Crystal * * *” Refers 

to the statements made in applicant’s exceptions 
to the Examiner’s report. Again, appellant insists 
upon ignoring all reasonable rules of procedure 
and attempts to present evidence after the bear¬ 
ing afforded him had been closed and the Ejxam- 

i 

iner’s report thereon made. | 

Throughout his brief appellant refers to nujmer- 
ous and sundry cases pending before the Commis¬ 
sion and Examiner’s reports thereon, together 
with his own comments as to their respective merits 
and the disposition made by the Commission with 
reference to each. None of these matters appear 
any place in the record, and none of them has I any 
bearing whatsoever upon the questions to be de¬ 
cided in this case. 

The foregoing constitutes the sum total of the 
evidence and lack thereof presented to the Commis¬ 
sion on the hearing of the application of Wi E_ 
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Riker for renewal of station license. The Commis¬ 
sion has found it wholly insufficient to overcome the 
doubt entertained by it at the time it designated 
said application for hearing. As we have hereto¬ 
fore pointed out, the burden of proof was upon 
appellant, and this Court should sustain the find¬ 
ings of the Commission upon the record herein 
made. Technical Radio Laboratory v. Federal 
Radio Commission, 59 App. 1). C. 125, 36 F. (2d) 
111; C. L. Carrell v. Federal Radio Commission, 59 
App. 1). C. 131, 36 F. (2d) 117; Havens & Martin, 
Inc., v. Federal Radio Commission, 59 App. D. C. 
393, 45 F. (2d) 295; W. O. An sic y, Jr., v. Federal 
Radio Commission, — App. I). C. —, 46 F. (2d) 
600: General Broadcasting System, Inc., v. Federal 
Radio Commission, — App. 1). C. —, 47 F. (2d) 
426; Marquette University v. Federal Radio Com¬ 
mission, — App. D. C. —, 48 F. (2d) 458; KFKB 
Broadcasting Company v. Federal Radio Commis¬ 
sion, — App. D. C. —, 47 F. (2d) 670. 

III. Conclusion 

In conclusion, the Commission desires to sum¬ 
marize briefly its contentions herein: 

* 

1. Appellant’s application was designated for 
hearing pursuant to Section 11 of the Radio Act of 
1927, as amended. 

2. He had notice of the hearing and an unusu- 
ally fair opportunity of being heard. 

3. He made no showing of his ability financially, 
technically, or otherwise which would warrant the 
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licensing authority in assigning to him a part of 
the limited radio facilities of the United States. 

The Record and evidence fully justifies the. Com¬ 
mission's decision, and it should be sustained!. 
Respectfully submitted. 

Federal Radio Commission, ! 
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By Thad H. Brown, j 

i 

General Counsel, 
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D. M. Patrick, I 
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Assistant General Counsel. 
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